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(I) FACTUAL BACKGROUND & PROCEDURAL HISTORY
OF DISOUALIFICATION PETITIONS CONCERNING
SHIVSENA

Factual background

L. The elections to the 14ft Legrslative Assembly of Maharashtra

were held in October 2019. Of a total of two hundred and

eighty-eight seats, the Bharatiya Janata Party (BlP for short)

returned candidates in one hundred and six seats, the Shiv

Sena in fifty-six seats, the Nationalist Congress Party (NCP for

short) in fifty-three seats, and the Indian National Congress

(INC for short) in forty-four seats. Independent candidates

were returned in thirteen constituencies and the remaining
*
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constituencies retumed candidates from various other parties.

In November 2019, the Shiv Sena, the NCP, and the INC

formed a post-poll alliance which came to be known as the

Maha Vikas Aghadi (MVA for short). The MVA successfully

staked a claim to form the government in Maharashtra and

Mr. Uddhav Thackeray was sworn in as the Chief Minister.

On 25e November 20191, pursuant to a meeting dated 30th

October 2019 of the Shiv Sena Legislature Party (SSLP for
short) chaired by Mr. Uddhav Thackeray, all fifty-six MLAs of

the Shiv Sena issued a cofiununication to the Speaker of the

Maharashtra Legislative Assembly intimating him that Mr.

Eknath Shinde was appointed as the Group Leader of the

SSLP, and that Mr. Sunil Prabhu was appointed as the Chief

Whip of the SSLP.

2. On 21't June 2022, the Chief \Alhip of the Shiv Sena, Mr. Sunil

Prabhu, issued a whip2 directing all MLAs of the Shiv Sena to

attend a meeting at Mr. Thackeray's residence on the same

day. Many MLAs, including the Group Leader Mr. Eknath

Shinde, (allegedly) did not attend this meeting3. The MLAs

who were in attendance (allegedly) passed a resolution

removing Mr. Eknath Shinde from the position of the Group

1 Communication dated 25d November 2019 caused by ail 56 MLAs of the Shiv Sena to the Speaker of
Maharashtra Legislative Assembly. fPage No. 710-714 of the SC Convenience Compilarion Volume II.

2 Copy of the Whip dated 21'tJune 2022tssued by Shri Sunil Prabhu [Anoexure-Pl at Page 10 of rhe
Petition No. 01-1 6 & 18 of 20221

3 Petitioner relied on the 'Anendance Register' dated 21,,June 2022 [Annexur e-P2 @ Page 11 of the
Pedtion No. 01 to 16 of 2022)

99 *

Page 6 of 141
(



*

Leader of the SSLP and appointing one Mr. \uy Choudhari in

his placea. The decisions taken by way of this resolution were

communicated to the Deputy Speaker on the same day, i.e.,

21st June 20225. Also on the same day, the Deputy Speaker

communicated his recognition of the change in the Group

Leader of the SSLP6.

3. Concurrently, thirty one MLAs of the Shiv Sena (i.e., the

respondents) orgaruzed a separate meeting and passed a

resolution reaffirming that Mr. Eknath Shinde " continues to be"

the Group Leader of the SSLP7. It was further resolved that the

appointment of Mr. Sunil Prabhu as the Chief \Alhip was

cancelled, and that Mr. Bharat Gogawale was appointed in his

place. Petitioner claims that this resolution was received by

the Deputy Speaker only on 22"a June 2022 while the

respondents claim that it was sent on 21st June 2022. The

record available with the Legislature secretariate indicates that

the resolution is dated 21't ]une 2022 but received by the office

of the then Deputy Speaker on 22"d ]une 2022.

4. On 22"4 June 2022, Mr. Sunil Prabhu issued individual

cofiununications to all MLAs of the Shiv Sena, calling upon

4 'UBT faction' Resoludon dated 21 't June 2022 [Annerure -P3 @ Page 16 of the Perition No. 01 to 16 of
2022)

5 'UBT faction' Communication to the Speaker dated 21" June 2022. [Anoexure-P4 @P^g, 18 of the
Petidon No. 01 to 16 of 20221

,, 6 Speaker' communication regarding recognidon [Annexue-P5 @Pzge 20 of the Petidon No. 01 to 16 of
\\ 20221.

il "Si.na. faction Resolution dated 21"Jr.me 2022. [Annexure-P9 @Page 33 of the Petidon No.01 to 16
o*
=

of 20221.
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them to attend a meeting of the SSLP scheduled to take place

that evening at Mr. Thackeray's residence8. The meeting on

22na June 2022, too, was not (allegedly) attended by many

MLAs of the Shiv Sena including Mr. Eknath Shindee.

5. Mr. Eknath Shinde addressed a letterlo to Mr. Sunil Prabhu on

22"d June 2022 accusing him of misusing the letterhead of the

SSLP. The letter stated that:

(r) A meetin g of forty-five MLAs of the Shiv Sena was held

under the chairmanship of Mr. Eknath Shinde;

@) Mr. Sunil Prabhu was removed from the position of Chief

\Alhip of the Shiv Sena;

(.) Mr. Bharat Gogawale was appointed as the Chief \Mhip of

the Shiv Sena in place of Mr. Sunil Prabhu; and

(d) Mr. Sunil Prabhu did not have the authority to sign the

communication dated 22na June 2022 (issued by him to all

MLAs of the Shiv Sena). It was therefore not binding

upon Mr. Eknath Shinde to attend the meeting scheduled

to take place at Mr. Thackeray's residence.

6. On 23.a June 2022, Mr. Sunil Prabhu fited petitions under

Paragraph 2(1)(a) of the Tenth schedule to the Constitution for

8 Lener dated 22"d J,arte 2022. [Annerure-P10 @Page 41 of the Petirion No. 01 to 16 of 2022]
e Petitioner relied on the 'Anendance Register' dated 22"d Jun e 2022 lAnnexure-P7 @ Page 25 of the

Pedtion No. 01 to 16 of 20221

'o CoPy of the Communication dated 22oa Jvne 2022 sent by the Respondents. [Annexur e-PlO @Pzge 47
of the Petition No. 01 to 16 of 2022)

*
eak6.
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the disqualification of Mr. Eknath Shinde and fifteen other

MLAs of the Shiv Sena. The Deputy Speaker issued notices in

these disqualification petitions on 25th June 2022.

[Disqualification Petitions No. 0L to 16 of 20221

7. On 26th June 2022 Respondents approached the Hon'ble

Supreme Court of India inter-alia challenging the letter/order

dated 21s June 2022 passed by the then Deputy Speaker

accepting appointment of Shri. Ajuy Choudhari as the Leader

of the Shiv Sena Legislature Party and prayed for

consequential concomitant reliefs.ll

8. On 27th June 2022 Shri. Sunil Prabhu filed another

Disqualification Petition [Disqualification Petition No. 17 of

2022), under Paragraph 2 (2) and 2 (1) (u) of the Tenth

Schedule of the Constitution of India against 3 MLAs. 2

Independent MLAs and 1 MLA from Prahar Janshakti Party.

On the same day, i.e., on 27h June 2022, Shri. Sunil Prabhu

filed yet another Disqualification Petition [Disqualification

Petition No. 18 of 20221under Paragraph 2 (1) (a) of the Tenth

Schedule of the Constitution of India, against 22}idJ.As of Shiv

Sena.

9. On 28th June 2022, the then Leader of Opposition Mr.

Devendra Fadnavis addressed a letter to the Governor inter

11 WritPetition(Civil) 468and469of 2022filedbeforetheSupremeCourtof India.
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alia conveying that he believed that the then Chief Minister,

Mr. Thackeray, did not enjoy a majority on the floor of the

House. He called upon the Governor to direct Mr. Thackeray

to prove his majority on the floor of the House. Seven MLAs

who were elected as independent candidates penned a similar

letter to the Governor on the same day. They too requested the

Governor to direct Mr. Thackeray to prove his majority on the

floor of the House.

L0.Consequently, the Hon'ble Governor of Maharashtra issued a

letter to the then Chief Minister, Mr. Uddhav Thackeray on

28th June 2022, calling upon him to face a floor test on 30tr ]une

2022.

L1.On the very next day, i.e ., 29th June 2022, Mr. Sunil Prabhu

instituted a Writ Petitionl2 before the Hon'ble Supreme Court

of India for setting aside the communications dated 28th ]une

2022 issued by the Hon'ble Governor to the then Chief

Minister on the ground that disqualification petitions against

thirty eight MLAs of the Shiv Sena were pending

consideration before the Deputy Speaker. The Hon'ble

Supreme Court declined to grant any stay to the trust vote.

12.On 29ft June 2022 the then Chief Minister Shri. Uddhav
Thackeray resigned from the post of the Chief Minister.

12 Vrit Petition (Civ:l) No. 470 of 2022 filed before the Hon'bie Supreme Court of India.

Page 10 of141
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13.On 30s June 2022, Mr. Shinde submitted a letter to the

Governor along with a resolution by thirty-nine MLAs from

the SSLP unanimously resolving to authorise Mr. Shinde to

initiate proceedings to form the government in the State. In

the said letter, Mr. Shinde claimed the support of one hundred

and six BIP MLAs and seventeen independent and other

MLAs. Moreover, Mr. Shinde claimed that he had the support

of the majorily and requested the Govemor to invite him to

take oath as the Chief Minister. On 30th June 2022, sixteen

MLAs who were independent candidates or belonged to

parties other than the Shiv Sena, BJP, INC, and NCP wrote to

the Governor expressing their support for a government led

by Mr. Shinde. On the same day, the Govemor issued a

communication to Mr. Shinde inviting him to take oath as the

Chief Minister and directing him to prove that he enjoyed the

confidence of the Assembly within a period of seven days of

taking over as the Chief Minister.

l4.Consequently, on 30n June 2022, the Governor administered

the oath of office to Mr. Shinde and Mr. Fadnavis, and they

assumed the roles of Chief Minister and Deputy Chief

Minister of Maharashtra, respectively. On the same day, Mr.

Thackeray issued a letter to Mr. Shinde stating that he had

been removed from the post of 'Shiv Sena Leader' in the

organisational structure of the party. Mr. Thackeray similarly
* 99
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(purportedly) removed other MLAs of the Shiv Sena from

their roles as office-bearers of the party.

15.Later that week, the Principal Secretary of the Maharashtra

Legislature Secretariat circulated the 'Order of the day' for the

session which was scheduled to take place on 3'd July 202213.

The fifth item on the agenda was the election for the post of

the Speaker. I, Rahul Narvekar, was nominated for this

position while an MLA of the NCP nominated Mr. Rajan Salvi.

Further, a motion of confidence on the 'Council of Ministers'

headed by the Chief Minister, Mr. Shinde, was scheduled to be

moved in a session of the Assembly on4thJu/ry 2022.

16.On 02"a luly 2022, Shd. Sunil Prabhu (allegedly) issued two

whips. The first whip directed all MLAs of the Shiv Sena to

attend the session of the Maharashtra Legislative Assembly on

4h July 2022 and vote against the motion of confidence on the

'Council of Ministers' headed by the Chief Minister, Mr. Shinde.

The second whip directed all MLAs of the Shiv Sena to attend

the session of the Maharashtra Legislative Assembly on 3'a

J:uJy 2022 and vote for Shri. Rajan Salvi, in the election for the

post of the Speaker.

17.On 3"d July 2022, I proceeded to recognise Mr. Eknath Shinde

as the Leader of the SSLP in place of Shri Ajay Choudhari and

r3'Order of the day'&ted 03dJulr'2023.
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Shri. Bharat Gogawale as the Chief Whip of the Shiv Sena in

place of Mr. Sunil Prabhu. These decisions were recorded in a

communication dated 03"d July 2022 issued by the Deputy

Secretary of the Maharashtra Legislature Secretariat. I may

mention here that the Hon'ble Supreme Court was pleased to

quash this decision and direct to take a fresh decision after an

inquiry into whether the resolutions, based on which the

recognition was accorded, reflected the will of the Shiv Sena

Political Party.r+

18. On 046 l,a.ly 2022, Shri. Sunil Prabhu filed a fresh

Disqualification Petition [Disqualification Petition No. 19 of

20221, under Paragraph 2 (1) (b) of the Tenth Schedule of the

Constitution of India, against Shri. Eknath Shinde and 38 other

MLAs of Shiv Sena for alleged violation of \Atrhip dated 02"d

July 2022 regarding the Election of Speaker.

A

ep3 r" Writ Petition (Cnn; No. 4-9 of 2022.
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19.On 05th July 2022, Shd. Bharat Gogawale filed 1.4

Disqualification Petifions [Disqualification Petitions No. 20

and 22 to 34 of 2022), under Paragraph Z (t) (a) & 2 (1) (b) of

the Tenth Schedule of the Constitution of India, against Shri.

Sunil Prabhu and 13 other MLAs of Shiv Sena for alleged

violation of \Ahip dated 03'd luly 2023 regarding the Motion of

ConJidence in Council of Ministers.



20.On 06th Jrly 2022, Shri. Sunil Prabhu filed another

Disqualification Petition [Disqualification Petition No. 21 of

20221, under Paragraph 2 (r) (a) & 2 (1) (b) of the Tenth

Schedule of the Constitutioru against Shri. Eknath Shinde and

38 other MLAs of Shiv Sena for alleged violation of Whip

dated 02"d July 2023 regarding the Motion of ConJidence in

Council of Ministers.

21.On 08n luly 2022, the Petitioner , aide Writ Petition (Civil) No.

538 of 2022, sought quashing of Notices issued in pursuance of

the Disqualification Petitions filed by Shri. Bharat Gogawale

before the Hon'bie Supreme Court of India.ls

22.On 12rh Jtiy 2022, a Letter came to be received from the

Advocate on Record of Shri. Sunil Prabhu intimating the Oral

direction of the Hon'ble Supreme Court of Lrdia to defer

hearings in Disqualification Petitions till the final hearing and

judgment in Writ Petition (Civil) No. 493 of 2022 and other

corurected petitions, which were referred to a Constitution

Bench of the Apex Court.

23.Hon'ble Supreme Court was pleased to club all the Petitions

filed by both the factions of Shiv Sena and refer them to a

Constitution Bench of the Hon'ble Supreme Court. On 23'd

August 2022 the Hon'ble Supreme Court framed nine issuesV.t

I.,/
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for consideration by the Constitution Bench of the Apex Court.

Subsequently, the Constitution Bench of the Hon'ble Supreme

Court of India passed its Judgment dated 11n May 2023 n
Writ Petition (Civil) No. 493 of 2022 and other connected

petitions [Subash Desai Vs. Govemor of Maharashfia, 2023

SCC Online SC 607116.

24.8y the aforementioned judgement dated 11u May 2023 the

Hon'ble Supreme Court was pleased to conclude that the

Apex Court carmot ordinarily adjudicate petitions for

disqualification under the Tenth Schedule in the first instance

and there are no extraordinary circumstances which

warranted the exercise of jurisdiction of the Apex Court to

adjudicate the Disqualification Petitions conceming Shiv Sena.

Consequently, the Hon'ble Apex Court relegated the parties to

their remedies under the Tenth Schedule of the Constitution

and directed this Forum to decide the #orementioned

disqualification petitions.

Procedural history

25.On 07ft June2023, as per my directions, the Secretary (1) (I/C)

sought certified copies of the Constitution of Shiv Sena from

the Election Commission of India. On 26th June 2023 Election

Commission of India replied to the said Letter thereby

providing a copy of the Constitution of Shiv Sena as was

16 Subash Desai Vs. Govemor of Maharashtr4 2023 SCC Ooline SC 607
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submitted to the Election Comrnission of India and a copy of

the Judgment dated 17tt February 2023 passed by the Election

Commission in Dispute Case No. 01 of 2022.

25.Consequent to the judgment dated 11ft May 2023 passed by

the Hon'ble Supreme Court in Subash Desai (Supra), Notices

were re-issued in all Disqualification Petitions, except for

Petition No. 17 of 2022, on 07th luly 2023, thereby directing to

file replies within 7 days from the date of receipt of the Notice.

27.On 1,66 July 2023 a Letter came to be received from

Respondents in Disqualification Petitions 01 to 1.6, 17,18, 19

and 21, of 2022 seeking extension of time to file Replies in

Disqualification Petitions.

28.On 17h luly 2023 Monsoon session of the Maharashtra

Assembly commenced.

29.On 18th July 2023 Replies from Respondents [Shiv Sena (UBT)

factionl in Disqualification Petitions No. 20 & 22 to 34 of 2022

came to be filed.

30.On 24th July 2023, Respondents' [in Disqualification Petitions

01 to 16, 17 , 18, 19 and 21, of 2022) request for extension of time

to file replies were granted and Respondents were directed to

file replies within two weeks immediately after the

proroguing of 2023 Monsoon Session of the Assembly.
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37.On 27tn July 2023, Notices were issued in Disqualification

Petition No. 17 of 2022, thereby directing to file reply within 7

days from the date of receipt of the Notice.

32.On 04th August 2023, Monsoon session of the Maharashtra

Assembly of the year 2023 ended.

33.On 17n August 2023 Respondents filed their replies to

Disqualification Petitions No. 01 to 16, L8,19 & 2L oI 2022.

34.On 18th August 2023 replies from Respondents No. 01 and 02

in Petition No. 17 of 2022 came to be filed.

35.On 05th September 2023 Respondent No. 03 in Petition No. 17

of 2022 filed his reply.

35.On 06th September 2023 Notices were issued in
Disqualification Petitions intimating the preliminary hearing

scheduled on 14th September 2023.

37. On the first date of hearing, i.e., on 14n September 2023,

Parties were directed to complete service of Petitions/Replies.

On the said date, Shri. Sunil Prabhu [Petitioner in

Disqualification Petitions 01 to 16, 17,18, 19 and 21 of 2022)

filed an application seeking consolidation of all 34 Petitions.

Page 77 of 747
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38.On 18th September 2023, Shri. Sunil Prabhu [Petitioner in

Disqualification Petitions 0L to 76, 17,18, 19 and 21. of 20221

filed an Application seeking permission to place on record

additional documents.

39.On 18n September 2023 the Hon'ble Supreme Court directed

the disqualification petitions to be listed within a period of

one week to set out procedural directions and time schedule

for hearing of petitions. Accordingly, all petitions were listed

on 25th September 2023 and time schedule was set out.

40.On 25tn September 2023, Sk::ri Sunil Prabhu [Petitioner in

Disqualification Petitions 01 to 16, 17,78, 19 and 21, of 20ZZl

sought to bring on record an Additional Affidavit to bring on

record subsequent events. Respondents objected to the same

being taken on record without hearing them.

41.On 12n October 2023, parties were heard on Petitioner's [Shri.

Sunil Prabhul two Applications [Application to consolidate all

petitions and Application seeking liberty to place additional

documents on record] and the Additional Affidavit to bring

on record additional facts. The orders in the said Applications

were reseryed for orders and petitions were adjourned to 20th

October 2023.

eg

Y
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42.On 17h October 2023, the Hon'ble Supreme Court indicated

that it is not satisfied with the schedule set out on 25th

September 2023 and directed to prescribe a fresh time

schedule for hearing and disposal of disqualification petitions.

43.On 20h October 2023, Orders were passed in (i) Petitioner's

(Shri. Sunil Prabhu) Application seeking consolidation of all

Petitions, (ii) Petitioner's (Sfui. Sunil Prabhu) Application

seeking permission to produce additional documents on

record and (iii) Petitioner's (Shri. Sunil Prabhu) Additional

Affidavit seeking additional facts to be brought on record.

tM.Disqualification Petitions (34 Petitions) were grouped into 6

groups according to causes of actions. Since, Petitioner's

Application for bringing additional documents was partially

allowed and Petitioner's Additional Affidavit to bring on

record additional facts were allowed to be taken on record,

Respondents in disqualification petitions were given time till

25n October 2023 to file Additional Reply. On the said date of

hearing, Petitioner filed yet another Application for Discovery

andf or Production. Certain Respondents also filed

Applications seeking permission to lead evidence by way of

affidavit. Parties were directed to file replies in respective

Applicatiors and both the Applications were kept for

arguments on 26th October 2023 along with hearing on draft

issues directed to be submitted by 25tt October 2023.
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45.On 25th October 2023, Respondents filed Additional replies.

Petitioner filed replies to Respondent's Application and

Respondents filed replies to Petifioner's Application.

46.On 26rh October 2023, the hearing commenced at 4 PM and

heard both the sides till almost 8:30 PM on the Applications

filed on 20s October 2023. However, arguments could not be

concluded. Hence, the matter was adjourned to 2"d November

2023, by consent of both parties, for resuming arguments on

Applications filed on 20th October 2023 and to settle issues.

47.On 306 October 2023, the Hon'ble Supreme Court was pleased

to direct that all hearings should be concluded, and final

orders passed in all disqualification petitions concerning Shiv

Sena, on or before 31't December 2023.

48.On 02.11.2023 Disqualification Petitions were listed for

hearing on (i) application dated 20h October 2023 filed by the

Respondent in Disqualification Petition No. 7 of 2022 and (ii)

for framing of issues. Even though the Petitioner initially took

a stand that parties need not lead evidence in disqualifications

petitions, however, during the course of hearing on said

applicatiory the counsel for the Petitioner submitted that the

Petitioner would also like to lead evidence in the matter. Thus,

by consent of both the parties, the application dated 20th
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October 2023 was disposed of by giving opportunity, to both

the Petitioner and the Respondents, to lead evidence in all the

Disqualification Petitions. Further, issues were framed after

hearing both the parties.

49.Further, the convenience compilations filed before the Hon'ble

Apex Court in Writ Petition (Civil) No. 468,469, 470,479,493

and 538 of 2022 were taken on record of all the

Disqualification Petitions and as per the directions of the

Hon'ble Apex Court, parties were granted time till 5th

November 2023 to exchange and file their respective statement

of admission and denial. Further, parties were directed to file

and exchange list of witnesses and AJfidavit/s in lieu of

Examination in Chief on or before 18s November 2023.

Consequently, Disqualification Petitions No. 1 to 34 were

directed to be listed on 2L'r November 2023 for

commencement of cross examinations of Petitioner's

witnesses.

50.On 06th November 2023 parttes filed Statement of Admission

and Denial.

51.On 18th November 2023 Petitioner filed list of witnesses and

Affidavits in lieu of Chief Examinalions.

Page 27 of 741
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52.On 21$ November 2023, Cross examinations of Petitioner's

witnesses commenced. On the said date, the hearing

commenced at around 10:30 AM and went on till 05:00 PM

with a 1 (one) hour recess in between. Cross examination of

Petitioners' witnesses continued on a day-to-day basis till 23,a

November 2023 with the same time schedule. The petitions

were not listed on 24th November 2023 owing to the request

received from the Petitioner Shri Sunil Prabhu citing medical

reasons.

53.On 28s November 2023, Petitions were listed for continuation

of cross examination of Petitioner's witnesses on 28th

November 2023 with the same time schedule and it continued

on a day-to-day basis.

54.The questions were being asked in English. The PW-1 (Mr.

Sunil Prabhu) had requested translation of the same to

Marathi. The same was provided. FIis answers were recorded

in Marathi and on the request of parties the said Marathi

answer was translated immediately to English and

incorporated below the answer in Marathi.

*
'g.E

*

5\

Page 22 of 147

55,Cross Examinations of Petitioner's witnesses were supposed

to be concluded on L* December 2023. However, it could not

be done due to an application filed by the Petitioner Shri Sunil

Prabhu on 1$ December 2023 and submissions advanced by

I
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both the sides on the said application. Hence, Petitions were

further directed to be listed on 2nd December 2023 for

continuation and conclusion of cross examination of

Petitioner's witnesses.

55.On 2"d December 2023, Petitionels evidence was closed and

by consent of both the Parties, Petitions were directed to be

listed on 7n1 December 2023 for cornmencement of

Respondents' witnesses' cross examinations.

57.The petitions were not listed on gtd, 4rht 5s, and/or 6s

December 2023 owing to the need of shifting the record and

proceedings to Nagpur, Maharashtra where the Winter

Session of the Maharashtra Legislative Assembly is held.

Hence, on 4s, 5n, and 6n December 2023, the Legislature

Secretariat moved the record and proceedings from Mumbai

to Nagpur and made necessary arangements at the Vidhan

Bhavan, Nagpur for continuation of the hearing.

58.On the first day of hearing at Nagpur i.e., on 7th December

2023, the Disqualification Petitions were heard from 2:30 PM

till 8:00 PM. On 8n December 2023, the first session of the

hearing commenced at 8:30 AM and continued till 10:45 AM.

The second session on that day started at 2:30 PM and

continued till 7:00 PM. On 9s December 2023, the hearing

commenced at 8:30 AM and continued till 12:00 PM. It needs.i
*,2--\ t
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to be stated at this junchrre that, the Petitions could not be

listed on the second session of 9s December and on 10e

December 2023 owing to the request made by the Petitioner

seeking time to prepare for cross examination in view of an

additional chief examination advanced by the RW-3. Hence,

the Petitions were adjourned to 11u December 2023 for

continuation of Respondents' witnesses' cross examination.

S9.Disqualification Petitions No. 1 to 34 were listed for

continuation of cross examination of Respondents' witnesses.

It was conducted from 8:30 AM till 10:45 AM and thereafter

from 2:30 PM till 7:1,5PM.

50.On 12ft December 2023, Cross Examinations of Respondents'

witnesses stood concluded, and Respondents' evidence closed.

On 12n December 2023, Respondents' witnesses' cross

examinations started in the morning at 08:30 AM and

continued till 10:45 AM and the second session started at

around 01:45 PM and continued till 08:30 PM.

5l.Consequent to the conclusion of evidence, Parties sought a

period of 2-3 days between the date of conclusion of cross

examinations/ evidence, and the corunencement of final

hearing so as to prepare "written notes of arguments and

convenience compilations." Thus, the final hearing of Petitions

was kept on 18th December 2023.

/
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52.Final hearing of all 34 petitions corunenced on l-8th December

2023 and concluded on 20th December 2023. Thus, on 20ft

December 2023, hearing was concluded, and Petitions were

reserved for final orders.

(r) SUMMARY OF THE PARTIES'RESPECTIVE CASES AND
RELIEFS SOUGHT

53.Disqualification Petition No 18 of 2022 has been filed by the

Petitioner, Shri. Sunil Prabhu, against Shri. Yogesh Kadam

and 21, other members of 14th Maharashtra Legislative

Assembly under Paragraph 2 (1) (a) of the Tenth Schedule of

the Constitution inter-alia on the following grounds:

(u) Respondents have become 'totally incommunicado' with

the SSLP (Shiv Sena Legislative Party) leaders17.

(b) Respondents have 'deliberately' remained absent from

the urgent meetings called forby the party leadership on

21s June 2023 andZ?"d June 202218.

(.) Respondents have illegally passed a Resolution dated

21$ June 2022 thereby re-appointing Shri Eknath Shinde

17 Paragraph 03 ofthe Petidon.
18 Paragraph 03 & 14 ofthe Petition.
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as the SSLP leader and appoi.ti.g Shri Bharat Gogawale

as the Chief \Atrhipts.

(d) Conduct of the Respondents is totally in concert with the

Bhartiya Janta Party (BIP), and this is evident from the

fact that they remained hiding in the State of Gujarat

first and subsequently flew away to the state of Assam,

both states being ruled by the BIP dispensation2o.

(.) Evident from media reports, Respondents have blatantly

and publicly gone against the Party and the N4VA

Government and the said conduct cannot be called a

' dissent" against party leadership21.

64.Leading up to the aforementioned grounds Petitioner pleaded

the following facts:

(r) That a post poll alliance was formed between the Shiv

Sena, the NCP as well as the INC in order to form the

government in the State of Maharashtra with the

President of the Shiv Sena i.e. Shri Uddhav Thackeray,

being sworn in as the Chief Minister.

&) The BJP which had formed the goverrunent in the 13ft

Legislative Assembly with the support of the Shiv Sena

le Paragraph 16 ofthe Pedtion.
20 Paragtaph 20 e.21 of the Pedtion.
21 Paragraph 20 & 21 of the Peritioo.

rt
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did not take it well that the Shiv Sena formed the

govemment with NCP and Congress, breaking away its

alliance with the BfP. Since thery the leaders of the BJP,

both at the center as well as the state, have been holding

a grudge against the MVA government and particularly

against Shiv Sena and have been making concerted

efforts to orchestrate division/defection within the Shiv

Sena.

(.) The scheming of the BIP to create divisions within the

Shiv Sena manifested itself in the recently conducted

MLC elections held on 20.06.2022, wherein despite

having the requisite number of MLAs on its side, the

MVA alliance led by the Shiv Sena lost a seat to the BJP

which had orchestrated crossvoting within the MVA

and particularly within the Shiv Sena.

(d) The results of the MLC elections took the leadership of

the SSLP by surprise. Immediately thereafter, it was

widely reported in the media that Shri Eknath Shinde,

who was a Cabinet Minister of Urban Development and

Public Works (Public Undertakings) along with certain

other delinquent MLAs of the SSLP has gone into hiding

in the BJP ruled neighboring state of Gujarat.
**
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(") In order to contain and allay the apprehensions that

were arising in the party, post the MLC elections, an

urgent meeting of the SSLP was called for on21.06.2022.

(0 The Respondent along with certain other MLAs did not

bother to attend the same.

(g) The party resolved in the said meeting to remove Shri

Eknath Shinde from the position of the leader of the

SSLP and appoint Shri Ajay Choudhari instead.

(h) The said decision was communicated to the Hon'ble

Speaker on21,.05.2022 itself and the Hon'ble Speaker on

the very said date itself accepted the same.

(i) Nevertheless, in the interests of the party, it was thought

fit to call for another legislature party meeting so as to

give one more opportunity to the MLAs who were

absent in the meeting dated21..06.2022, n order to show

their loyalty and support to their real political party.

Hence another meeting of the SSLP was called for on

22"a of J:une 2022. Individual notices were issued to all

MLAs of the Shiv Sena, and it was made adequately

clear that "failure to participate in the meeting without

providing valid and adequate reasons in writing,

communicated in advance to the undersigned, will

Y,
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result in consequential action against you under the

relevant provisions of the Constitution of India."

(,) Despite the grave importance of the meeting called for

on 22"d of June 2022, aimed at consolidating the SSLPs

strength and to contain any possible horse trading, the

Respondent has not bothered to attend the meeting.

(k) Instead, the Respondent has sent a communication

rejecting the holding of the meeting as illegal which in

itself shows that the Respondent has been working

contrary to the diktats of the real political party.

(l) Thereafter, as an afterthought the said Respondent along

with other delinquent MLAs passed an illegal backdated

'resolution' appointing Shri Eknath Shinde as the leader

of the SSLP and Shri Bharat Gogawale as the Chief

Whip.

(*) That the Petitioner responded to the communication

dated 22.06.2022 of the Respondent rejecting the reason

given for the latter's absence from the SSLP meeting as

an afterthought, frivolous, backdated, and proof of the

Respondent acting contrary to the interests of the real

political party.

(") The conduct of the Respondent along with other

delinquent MLAs is totally in concert with the main
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opposition party in the State i.e., Bhartiya Janta Party

(BJP), and this is evident from the fact that they

remained in hiding in the State of Gujarat first and

subsequently flew away to the state of Assam, both

states being ruled by the BfP dispensation. It is

interesting to note that MLAs of Maharashtra are

passing resolutions sitting in Assam, which has the

effect of destabilizing the government in Maharashtra.

(o) All this conduct cumulatively glves rise to the

unequivocal inference that the Respondent along with

his cohorts are indulging in anti-party activities by

orchestrating defections within the SSLP in order to

destabilize the MVA government. In view of this

situation, it was resolved in the SSLP meeting held on

22.05.2022 at the CM's residence that necessary legal

action shall be taken under the Tenth Schedule against

errant MLAs.

(p) That instead of responding to the repeated requests of

the Party to establish communication with the Party

leadership and attend SSLP Meetings, the respondent

and his associates/co-conspirators have chosen to stay

in the State of Assam under the protection of a Bhartiya

Janata Party (BfP) ruled State. The Respondent and his

associates/co-conspirators have made themselves
/z/g9udior \
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inaccessible to the party and its officials for dialogue.

Th"y have remained mysteriously inaccessible in

pursuance of their sinister objective of toppling the

MVA government. It is also pertinent to mention that

the Respondent and his associates have blatantly and

publicly gone against the Party and the MVA

Govemment, it is submitted that under no

circumstances can the conduct of the Respondent be

called 'dissent" against party leadership, particularly

when such dissenters are sitting in the lap of the main

opposition i.e. BJP, which by hook or crook wants to

bring down the MVA government.

65.Based on the above facts, circumstances and grounds,

Petitioner contended that the conduct of the Respondents

leads to a conclusion that the Respondents have 'voluntarily

given up membership' of the SSLP and the provisions of

Paragraph 2 (t) (a) of the Tenth Schedule of the Constitution

are attracted to disqualify Respondents. Consequently,

Petitioner prayed that the Respondents be declared to have

voluntarily given up their memberships of the Shiv Sena

Legislature Party and thus be declared as disqualified in terms

of Paragraph 2 (1) (a) of the Tenth Schedule of the

Constitulion of India.

o_
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55.Respondents aruwered the Petitioner by pleading the

following:

(a) Respondents never remained incommunicado with the

party leadership and the Respondents themselves were

part of the party leadership.

(b) Respondents were never served with the Notice of the

meeting dated 21* lune 2022 which was held by a

minority faction of SSLP (Shiv Sena Legislature Party),

who are not even members of the SSPP (Shiv Sena

Political Party) at present.

(c) Meeting dated 22"d l:une 2022 was unauthorised and the

Petitioner did not have any authority to call for any

meeting.

(d) Mere non-attendance of a meeting, which was

admittedly called on short notice, does not amount to

voluntarily giving up the membership of the political

palty.

(") The Leader of the Legislature Party has the right to

appoint/change the Chief Whip of the party. The acts of

re-affirming the SSLP leader and the change of Chief

Whip are not contrary to the wish/direction of the Shiv

Sena Political Party as the same have been permitted
,-
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E

Page 32 of 747

,z-:--\//

lr,t
j, l.
L:J

*



q
*

(oo,s

,
E

&

*

)

and approved by the Shiv Sena Political Party and its

Mukhyaneta.

(0 Exercising a constitutional right by electing the Leader

and the Chief Whip of the Party does not amount to

voluntarily giving up the membership and defection

under the Tenth Schedule.

(g) Respondents were not in the State of Maharashtra owing

to the threats raised to their lives and liberty when the

meetings were called by a minority faction of the SSLP.

Merely going out from the parent state to a diJferent

state ruled by a different party does not amount to

voluntarily giving up membership of the party.

(h) Voicing concerns/dissent against the coalition cannot be

termed as going against the will of the Political Party.

Rigours of the Tenth Schedule are not applicable to any

alleged act against the coalition, it is only applicable vis-

d-vis a political party.

(i) Media reports cannot be a proof of anything and at the

best they are nothing but hearsay.

57.Based on the above facts, circumstances and grounds,

Respondents contended that Disqualification Petitions are

devoid of any merits and deserves to be dismissed.

'lG
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(rrr) EVIDENCE LED BY THE PARTIES

68.Even though, initially, Petitioner maintained the stand that he

does not require an opportunity to lead evidence and urged

that the hearing be held without there being the need of

allowing parties to lead evidence, on 02"d November 202322,

the Ld. Counsel for the Petitioner, stated that the Petitioner

would also like to lead evidence in the matter. Thus, by

consent of both the parties opportunity was accorded to both

the Petitioner and the Respondents to lead evidence.

59.Petitioner hled Afidaoits in lieu of Chief Examination of two

witnesses; one being the Petitioner himself (PW-1) and the

other being one Shri. Vijay Joshi (PW-2). Petitioner Shri. Sunil

Prabhu more or less stated whatever was stated in the

Disqualification Petitions n his Affdaoits in lieu of Chief

Examination. Certain originals of documents relied on by the

Petitioner were also tendered along with Petitioner's Affidaoit

in lieu of Chief Examinaflon. Relevant documents, being inter-

alia the'Resolution dated 21* June 2022' (hereinafier referred to

as thc 'UBT Resolution dated 21't lune 2022) and the originals of

whips, which the Petitioner claimed to have sent the

legislature party members of the Shiv Sena.

2 Speaker's Otder &ted 02'd Norembet 2023
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TO.Petitioner's second witness (PW-2) filed a very limited

Afidaztit in lieu of Chief Examination and stated that he was

working in the Slzlp Sena Vidhimandal Knryalaya n July 2022

and on instructions of Shri. Sunil Prabhu sent two \4trhips,

dated 02"a Ju$ 2022.

Tl.Respondents filed six (6) Affdaztits in lieu of Examination, of (i)

Shri. Dilip Lande, (ii) Shri. Yogesh Kadam, (iii) Shri. Rahul

Shewale, (iv) Shri. Uday Sama! (v) Shri. Deepak Kesarkar,

and (vi) Shri. Bharat Gogwale.

72.5tui. Dilip Lande (RW-1) in his Eaidence by zlay of Affdaoit

dated 24th November 2023, deposed inter alia that:

(b) He had voted in accordance of the whip dated

04.07.2022.

(.) He was present in the meeting dated 21.06.2022. He was

informed by Shri Sunil Prabhu that some of the SSLP

members had decided to disqualify other SSLP members)t
59eak5.\
,----\*\
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(a) He did not receive any whip dated 02.07.2022 from Shri.

Sunil Prabhu for election of the Hon'ble Speaker to be

held on 03.07.2022, nor did he receive any whip dated

02.07.2022 from Shri. Sunil Prabhu for voting contrary to

the confidence motion to be held on04.07.2022.



not present in the meeting. His opposition to the same

was unheeded and he left the meeting.

(d) He did not support/approve/second the resolution

passed in meeting dated 22.06.2022. His name and

signature on the resolution had been forged.

(") He had never done any act which would indicate him

giving up membership of his party.

73.Sh. Yogesh Kadam (RW-2) inhis Eoidence by utay of Affidaoit

dated 24th November 2023, deposed inter alia that:

(b) He received a copy of the letter dated 03.07.2022 issued

by the Maharashtra Legislative Assembly Secretariat,

wherein Shri. Eknath Shinde was recognized as Leader

and Shri Bharatseth Gogawale as the Chief \44rip of

SSLP by Hon'ble Speaker.

(.) He was in receipt of the Whip dated04.07.2022 by which

Shri. Bharat Gogawale as Chief Whip directed p*W

members to vote in favor of Shiv Sena led government in

the trust vote on 04.07.2022. He accordingly cast his vote*
geaftOr *
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(u) On21,.06.2022, the majority members of the SSLP passed

a resolution affirming Sh. Eknath Shinde as leader of the

SSLP and appointed Shri Bharatseth Gogawale as Chief

Whip of the party.
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in accordance with V\4rip dated 04.07.2022. No other

whip from Shri Sunil Prabhu was received by him.

(d) He had not done any act which would indicate that he

had given up membership of his party.

74.Sh. Rahul Shewale (RW-3) inhis Eoidence by way of Affidaoit

dated 24th November 2023, deposed inter alia that:

(u) Shri. Uddhav Thackeray refused to call for a meeting of

Rashtriya Karyakarini, despite repeated requests, to

address' grieoances and dissatisfaction' prevalent amongst

MLAs, party leaders, etc., on account of 'huge conuption'

inMVA Govemment.

(b) There was a discontent within the party with respect to

coalition with INC and NCP as founder of Shiv Sena

Hindu Hridya Samrat was a staunch opposer of the

ideologies of parties like INC and NCP.

(.) It was Shri Eknath Shinde who led the party from the

front and took care of the grievances of all office bearers

including elected representatives.

(d) He was not a party to the alleged National Executive

meeting dated 25.06.2022 nor did he receive any notice

for this meeting, nor did he attend the same. These are

forged and fabricated in as much as the meeting has

o

7o

E

Page 37 of 747

d'f



been shown to be of 'Rashtriya Karyakarini Baithak

(Pratinidhi Sabha).' Rashtriya Karyakarini and

Pratinidhi Sabha are two dijferent bodies under Shiv

Sena Constitution and carmot be inter-changeably used.

(e) He along with 12 Lok Sabha members belonging to Shiv

Sena support and recognize Shri Eknath Shinde as true

leader of Shiv Sena Party.

75.Sh. Uday Samant (RW4) in his Eaidence by utay of Affidaait

dated 24th November 2023, deposed inter alia that:

(u) On 31.10.2019, members of SSLP called for a meeting

and acknowledged the work and leadership of Shri

Eknath Shinde and unanimously elected the latter to be

leader of the party. Resolution passed in this meeting

also indicates that authority to appoint a Group Leader

and Chief Whip was with SSLP.

(b) Shri Uddhav Thackeray was not a member of the

Legislative Assembly. However, though Shri Uddhav

Thackeray did not have any authority to take any

decision in the meeting of SSLP, members of the SSLP

agreed that Shri Uddhav Thackeray would chair the

meeting for which he was authorized by the members of

SSLP. Ultimate authority for election of Group Leader

and Chief Whip of SSLP vests only with members of the

Page 38 of 141
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SSLP. All decisions relating to legislature party are taken

by majority members of SSLP.

(c) He and other MLAs, MLCs, etc., were against forming

the govemmentwith INC and NCP.

(d) On 21,.06.2022 Shri Gulabrao Patil contacted him and

asked him to reach Varsha Bungalow for discussion

with Shd Uddhav Thackeray regarding political

developments regarding the party and future course of

action.

(e) He and several other MLAs advised Shri. Uddhav

Thackeray, that party should withdraw from coalition

with NCP and INC. No resolution was moved in the

meeting to remove Shri Eknath Shinde as Group Leader

of Shiv Sena Legislature Parfy and to replace him with

Shri Ajay Chaudhari. He did not second any resolution

to that effect, nor did he sign alleged attendance register

nor any other document. He had not drafted any alleged

resolution of 21.06.2022.

(0 He did not receive any whip from Shri Sunil Prabhu for

election of Speaker of the Assembly to be conducted on

03.07.20?2.

(S) Whip dated M.07.2022was recognized by the Speaker of

the House. I4/hip directed members to vote in favor of
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Shiv Sena party in trust vote on 04.07.2022. He had

accordingly cast his vote on 04.07.2022 on the confidence

motion.

(h) He has never done any act which would indicate him

giving up membership of Shiv Sena party.

75.Sh. Deepak Kesarkar (RW-s) inhis Eoidence by way of Affdaoit

dated 24s November 2023, deposed inter alia that:

(a) He has not defected or left or voluntarily given up the

membership of Shiv Sena Party.

(b) It was only for a meeting on 31.10.2019 that it was

agreed by the members of SSLP that Shri Uddhav

Thackeray would chair the said meeting for which he

was authorized by members of SSLP. Leaders of the

party were always elected by members of SSLP. If it was

not for the authority by SSLP, Shri Uddhav Thackeray

did not have any authority to take any decisions in the

meeting of SSLP, which vests only with the members of

SSLP. Party President had no power to intervene with

work of the Legislature Party under Shiv Sena

Constitution. Decisions in that regard are taken on the

basis of majority.
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(.) It is incorrect that he was incommunicado or in hiding,

or that he was absent from party meeting dated

21,.06.2022. He did not receive any whip for the meeting

dated 21,.06.2022. Shri Gulabrao Patil contacted him and

informed him to attend the meeting of SSLP on

21.06.2022 at Varsha Bungalow, he attended the meeting.

(d) No resolution was proposed from any member in the

said meeting regarding removal of Shri Eknath Shinde

as the group leader of Shiv Sena Legislature Party. He

did not sign the attendance sheet/register for the

meeting dated 2L.06.2022. He did not receive any notice

for the National Executive Meeting/ Pratinidhi Sabha on

25.06.2022.

(e) He had never done any act which would indicate that he

had given up membership of the party.

Z.Sh. Bharat Gogawale (PW-1 in Group 5 & RW-6 in Groups 0L,

03, 04, & 06),1 tn his Eoidence by way of Afidaoit dated 24tr

November 2023, deposed inter alia that: (to be noted that Shri.

Bharat Gogazoale has deposed, by common ffidaoit in lieu of

examination in chief, as the PW-1 in Group 05 in u;hich he is the

Petitioner and for and on behalf of Respondents in Group 01, 05, 04,

€, 6.)
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(a) Petitioner Shri Sunil Prabhu and Respondents in Petition

No. 20 & 22-34 have acted against the interest of the

party and voted against the member of Shiv Sena party

in confidence motion on 04.07.2022.

(b) As per the initial constitution, all decisions were to be

taken by Shiv Sena Pramukh. However, the Constitution

of Shiv Sena was amended to provide inter party

democracy. Srnce 1999, the party has followed a

democratic process for taking intra party decisions.

(.) Leaders of the party called for a meeting on 31.10.2019

under leadership of Shri Eknath Shinde of all newly

elected MLAs of Shiv Sena Party. Acknowledging the

work and leadership of Shri Eknath Shinde, they

unanimousiy elected Shri Eknath Shinde to be leader of

the SSLP.

(d) Members of the SSLP agreed that Shri Uddhav

Thackeray would chair the meeting dated 31.10.2019,

only for the purpose of the meeting. Leaders of the party

are always elected by members of SSLP.

(") He and several other colleagues were threatened with

arrests and physical harm by Shri Sanjay Raut. So left

with no other option; he and some of his colleagues had

to flee Maharashtra on 2L.06.2022.

7,
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(0 On 21,.06.2022 Sh. Milind Narvekar and Mr. Ravindra

Phatak approached Shri Eknath Shinde and informed

them that discussions were held by Shri Uddhav

Thackeray and some minority members of SSLP wherein

Shri Uddhav Thackeray had agreed to end MVA

Coalition and resolve intra party disputes. He, however,

learnt subsequently that a different resolution was

passed; and using names and signatures of some of the

MLAs and it was illegally resolved that Sh. Ajay

Choudhary would be the leader of the SSLP.

(S) The majority of the members passed a unanimous

resolution on 21,.06.2022 electing and re-affirming Shri

Eknath Shinde as the leader of the party. It was also

resolved that he [Shri. Bharatseth Gogawale] will be the

Chief \A/hip of the SSLP in the Maharashtra State

Assembly.

(l"r) Acting as the Chief \Atrhip, he had issued the whip dated

04.07.2022. Some of the members voted against the whip

by their conduct made attempt to overthrow the

Govemment by orchestrating defections in the SSLP. By

doing so, delinquent MLAs had voluntarily given up

membership of SSLP and Shiv Sena Political Party.

Disqualification Petition has been filed accordingly.

'6
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78.The Hon'ble Supreme Court, in Subash Desai Vs. Govemor of

Maharashtra,zz (hereinafter referred to as 'Subash Desai'), was

pleased to direct iltat " tlrc Speaker should prima facie determine

'who the real political party is' for the purpose of adjudicating

disqualification petitions, if frao or more factions claim to be that

political party" and accordingly " shall recognise the IMip and the

Leader who zaere duly authorised by the Shio Sena Political Party"

keeping with the principles discussed in the said judgement.zr

79.Hence, keeping in view the factual matrix and the directions

of the Hon'ble Supreme Court, I w:I.l prinu facie deterrntne

"who the polifical party is for the purpose of adjudicating

disqualification petitions, if fwo or more factions claim to be that

political party" and accordingly " recognise the IMip and the

Leader who were duly authorised by the Shio Sena Political Party"

keeping in mind principles discussed in Subash Desai (Supra).

It is necessary to consider and determine the said preliminary

issue before examining the merits and deciding whether

Respondents have incurred disqualification under the Tenth

Schedule of the Constitution of India.

80.Thus, the preliminary issue that arises for my consideration,

before delving into the merits of disqualification petitions

'?3 
2023 SCC Ooline SC 607

2a Paragraph 206 (d) & Q) of Subash Desai
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under the Tenth Schedule, is "Which among the two factions

was the "real" Shiv Sena Political party and consequently who

was the duly authorised Leader ar:d/ or the Il/hip of the Shiv

Sena Political Party for the purpose of deciding the present

disqualification petitions ?".

81.The other issue framed for my consideration, in this Group of

Disqualification Petitions i.e., Group 03, is "Whether the

Respondents have incurred disqualification in terms of

Paragraph 2 (t) (a) of the Tenth Schedule of the Constitution

of India on account of their (alleged) acts, omissions and/or

conduct?"

A. IMich affiong the tuso factions is the "real" Shia Sena

Political Party for the purpose of deciding the present

dis qu alifi cation p e ti tion s ?

82.Hon'ble Supreme Court of India, in paragraph 119 of Subash

Desai (Supra)25, while discussing the legality of the recognition

of 'Leader' and the 'Whip' of Shiv Sena accorded by the Letter

dated 03'd July 2022, held that the Speaker ought to have taken

into consideration the 'split' that took place within the Shiv

Sena which were discernible from two sets of resolutions,

{e<

2s Patagraph 119 of Subash Desai (Supra)
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appointing two different 'leaders' and 'whips' placed on

record by the Shiv Sena before the Legislature Secretariat. This

#oresaid paragraph of Subash Desai (119) read with paragraph

157 of Subash Desai (Supra)26, makes it clear that the law laid

down by the Hon'ble Supreme Court is that 'in view of the

deletion of 'Paragraph 03 of the Tenth Schedule', when rival

factions emerge as a result of rrtt/split in a party, the Speaker

has to necessarily find which faction is the real political party

while recognising 'leader' and the 'whip' of the party,

especially when there are rival claims seeking appointment.

83.Thus, in view of the fact that in the present matter, rival

factions have emergedzT and both the factions claim to be the

real political party read with the direction of the Hon'ble

Supreme Court, in Subash Desai (Supra), that this Forum

should prima facie determine "TDho the political party is for the

purpose of adjudicating disqualification petitions, if two or more

factions claim to be that political party and accordingly shall

recognise the lMip and the Leader who are duly authorised by the

Shia Sena Political Party keeping with the pinciples discussed in

the said judgemenlrtzs, Tt is necessary to consider and determine

the said preliminary issue before recognising the'leader' and

the 'whip' who were duly authorised by the 'real political

26 Paragraph 157 of Subash Desai (Supra)
zr Finding that riva.l facdons have emerged is recorded in Paragraphs 1 19 of Subash Desai.
28 Stbash Dcsai Pzrzgrtphs 124, 157 ,163, 764, 761 , 168 & 206 (d) & (d.

(
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party' when the rival factions emerged and then in tum

examine the merits of these disqualification petitioru.

Pinciples laid down by the Hon'ble Supreme Court in Subash Desai

releaant for the purpose of determining zoho the political party is.

84.Before discussing'who the political party is for the purpose of

adjudicating disqualificalion petitions' it is imperative to set

out the principles laid down by the Hon'ble Supreme Court in

Subash Desai (Supra) for this purpose. These are as follows:

(a) INhen thc conduct prohibited uniler the Tenth Scfudule is

(allegedly) committed, there is only one political party. This

necessitates the Speaker prima facie determining who the

political party zaas at the time of the alleged act which

allegedly attract the protsisions of the Tenth Schedule.2e

(b) Paragraph 6 of the Tenth Schedule entrusts the Speaker of the

House with the authority to adjudicate disqualification

petitions. While adjudicating a disqualification petition, the

Speaker must also consider any defence(s) raised by the

member against whom the petition has been filed. The Tenth

Schedule, as it currently stands, specifes fioe defences which a

member may take recourse to, to shield themselz;es from the

consequences of the anti-defection law.30

3 Paragraph No. 157 of Ssbarh Duai.
r0 Paragraph No. 161 ofSubash Desai.
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@ Both factions of the Shizt Sena claiming to be the "real" Shio

Sena, in ffict, points to the existence of a split within the

SSLP. Hou:eaer, no faction or group can argue tLnt they

constitute the real political party as a defence against

disqualification on the ground of defection.il

(d) The ineaitable consequence of the deletion of Paragraph 3 from

the Tenth Schedule is that the defence of a split is no longer

aaailable to members who face disqualification proceedings. In

cases ushere a split has occuned in a political party or in a

legislature party, members of neither faction may oalidly raise

the defence that they are the political party in the eaent thnt

each faction files petitions for the disqualification of members

of the other faction. The defence sought to be aoailed of must

be found within the Tenth Schedule as it currently stands.32

(e) Members of multiple groups or factions can all continue as

members of the House if the requirements of Paragraph a@ of

the Tenth Schedule are satisfed. Two (or more) factions of a

political party can both remain in the House if one of the

factions has opted to merge with another political party in

terms of Paragraph 4(1,)(a) and the other faction has chosen

not to accept the merger. Howeaer, in cases where a split has

occurred, and members of one of the factions are found to haoe

satisfed the conditions in Paragraph 2(1) and are also unable
geakoi

t
lr Paragraph r.r-o. 163 of Subash Desai.
, Paragraph No. 164 of Subash Desai.

9
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to establish any of the fiite defences aaailable under the Tenth

Schcdule, they znould stand disqualified. The percentage of

members in each faction is irreleoant to the determination of

tphether a defence to disqualification is made out.33 This is

necessarily the implication of the deletion of Paragraph 3. To

hold othenpise would be to permit the entry of the defence of

'split' in ttu Tenth Schcdule through tfu back door. This is

impermissible and would render the deletion of Paragraph 3

meaningless. It is imperatit:e law that what cannot be done

directly cannot be permitted to be done indirectly. The

interpretation which we hnoe erpounded is the only one which

cornports with the deletion of Paragraph 3.3a

A Regardless of the defence aoailable to members who face

disqualification proceedings, the Speaker may be called upon

to determine wln the "real" political party is while

adjudicating disqualification petitions under Paragraph

2(1)(a) uthere tuo or more factions of the political or

legislature party haoe arisen. The effect of the deletion of

Paragraph 3 is that both factions cannot be considered to

constitute tfu original political party. In order to determine

which (if any) of the members of the party haz:e aoluntarily

gizten up membership of the political party under Paragraph

2(1)(a), it is necessary to first determine which of tlrc factions

constitute the political party. This determination is a pima
* *gQeaxef

3r Paragtaph No. 165 of Subash Desai.
3a Paragraph No. 166 of Subash Desai.

\*:
Y

Page 49 of 747(6q;etz



facie determination and utill not impact any other proceedings

including the proceedings under Paragraph 15 of the Symbols

Order.3s

G) In arriains at their decision, the Speaker must consider the

constitution of the partu as TDell as anu otler rules and

resulations wltich specifu the structure of the leadership of the

partv. lf the riaal groups submit ftoo or more aersions of the

ar constitution tlrc S r must consider the oersion

which was submitted to tlrc ECI before the riaal factions

emersed. In other words, the Speaker must consider the

ttersion of the partv constitution which was submitted to the

ECI with the consent of botlt factions. This will obaiate a

situation where both factions attempt to amend tlrc

constitution to seroe their own ends. Further, tlrc Speaker

must not base their decision as to which srouo constitutes the

olitical on a blind reciation o which our

ossesses a ma ort in tlrc Le slatioe Assembl . Tltis is not a

alne o numbers but o somethin more. The structure o

leadership outside tlu Lesislatiae Assemblv is a consideration

which is releuant to the deterntination of this issue.36

0n Tlte deletion of Paraqraph 3 impacts the proceedinss under

Parasraph 2(1)(b) as well. lMen there are fioo IMips

ointed two or more tions of the p

.t
//*l- 15 Paragraph No. 167 ofSubash Desai

i6 Paragtaph No. 168 of Subash Desai
0r_
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85.Thus, what emerges from the principles laid down by the

Hon'ble Apex Court is that the question of 'who the real

political party is', has to be considered and determined after

giving due weightage to (i) the constitution of the Shio Sena, (ii)

the leadership structure of the party and (iii) the legislatioe majorify,

if two or more factions claim to be the real political party. ('the

question of utho the real political party is', is hereinafter referred to

as the'preliminary issue')

85.Since, in these proceedings both the factions are claiming to be

the 'real political party' at the relevant point in time, and as

the said issue arose for determination in these proceedings, on

02"d November 2023, the said preliminary issue was also

framed as one of the issues in these disqualification petitions,

thereby affording an opportunity to the parties to make their

submissions on this point. Further, even during the hearing on

12th December 2023, both the parties were specifically asked as

to whether any of the parties to the Disqualification Petitions

or the Leaders of their respective factions would like to
\

(egis

ri Pangaph No. 169 ofSubash Desai
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Speaker must decide which o.f the tuo'Nhips represents the

political par!. Thus, the adjudication o.f the Speaker on

ushether a member must be disquali.fied under Paragraph

2(1)(b) would also depend on the decision o! the Speaker

recognising one of thc tuso (or more)'Nhips.ez
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advance any further written submissions, affidavits and/ or

documents on the issue of "Real Political Party" . Ld. Counsel

for the Petitioner, submitted that the enquiry prescribed by the

Hon ble Supreme Court in Subash Desai (Supra), is not an

enquiry independent to that of the present proceedings under

the Tenth Schedule of the Conslitution and thus the said

enquiry means that the Speaker has to decide the issue of 'real

political party' as a preliminary issue while adjudicating these

disqualification petitions. Likewise, Ld. Counsel for the

Respondents submitted that they also do not need any such

further opportunity and consented with the Petitioner on

going ahead with the final hearing without any further

submissions or filings on the said issue. Further, both the

parties were asked if an opportunity is required to be given to

the'Leaders' of each factiory i.e., Shri. Eknath Shinde and Shri.

Uddhav Thackeray, to make any submissions as 'leaders',

pertaining to the issue of 'real political parry' .Thereupory Ld.

Counsel for the Petitioner submitted that, such an opportunity

was not required for the purpose of deciding 'who the real

political party is' in these disqualification proceedings, and

even otherwise the Petitioner Shri. Sunil Prabhu represented

the interests of the leader and will of their faction for the

pwpose of deciding all issues concemed in these proceedings.

Similarly, Respondents submitted that such a chance was not

e
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required since the Leader Shri. Eknath Shinde himself is a

party Respondent in these proceedings.

88. As noted earlier, Ld. Sr. Adv. Mr. Devadatt Kamat at the

outset submitted that the enquiry prescribed by the Hon'ble

Supreme Court in Subash Desai (Supra) is not an enquiry

independent to that of the present proceedings under the

Tenth Schedule of the Constitution. He further submitted that

the enquiry mandated by the Hon'ble Supreme Court in

'Subash Desai (Supra)' has to be read to mean that the Speaker

has to decide the issue of 'real political party' as a preliminary

issue while adjudicating these disqualiJication petitions

without parties having to lead evidence on the issue. He

further submitted that the Speaker would have had to decide

Page 53 of 141
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87.The disinclination of parties to address me on this issue makes

it clear that, I proceed to consider and adjudicate on this.

Therefore, I would be adjudicating the said preliminary issue

based on (i) the principles laid down by the Hon'ble Apex

Court (ii) record available with the Maharashtra Legislature

Secretariat and (iii) submissions made and documents referred

to by the parties during the course of the hearing in these

disqualif ication petitions.

Petitioner's submissions on the preliminant issue
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this issue preliminarily even if parties had not set up any plea

in the said regard.

89. Mr. Kamat has made lengthy submissions on the purport of

what constitutes a 'prima facie' determination and what are

the elements which are to be looked into while adjudicating an

issue on a prima facie basis. Submissions of Ld. Sr. Adv. Mr.

Kamat on the issue of 'who the real political party is' are as

follows:

tioner's submissions on Leadersh s re

(u) The 'prima facie determination' by the Speaker cannot

involve adjudication of the legality or otherwise of the

political leadership as it exists on the records of the ECI.

The communication of results of the organisational

elections to the ECI cannot be disputed in the instant

proceedings at the behest of a person accused of

defection, particularly since it is only a 'prima facie

determination'. The 'prima facie determination'

envisaged under the Tenth Schedule to identify'who the

political parry is', cannot in any manner be an exercise to

adjudicate the validity of organisational elections which

were conducted five years ago, and never challenged

before a competent Court of law.38

38 Paragraph No. 74 of lWriaen submissions of i\{r. Deradan Kamat, Sr. Adv., on behalf of the Petitioner
ftereinafter referred to as Kamat's \I'S).

*
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(b) At the time when the impugned acts in the present

proceedings were committed flune-July of 2022), the

leadership structure of the party as communicated to the

Election Commission in the year 2018 (for the term 2018-

2023) is the leadership structure that must form the basis

of adjudication of these petitions. The said leadership

structure can be discerned from the letter dated

27.02.2018.3e Thus, for the purposes of 'prima facie

determination', the Shiv Sena political party at the

relevant time in June-July 2022 was headed by Shri

Uddhav Thackeray, the Party President. Given the role

ascribed to the party president under the 1999 and the

2018 Party Constitutions, it is the Party President who

represented the will of the political party for the

purposes of these proceedings.ao

(.) Even in the Rashtiya Karyakarinl, the next most

significant body in the organizational structure aJter the

Party President, Shd Uddhav Thackeray enjoyed

overwhelming majority and support at the relevant

time, i.e., in June-July 2022. The overwhelming support

enjoyed by Shri. Uddhav Thackeray amongst the

members of the Rashtriya Karyakarini is evident from,

(i) the affidavits dated 25.06.2022 executed by 9 out of 13r\\
\eJ\
)fi))v

.:i :. 3e Pangraph rr*o. 76 of Kamat's WS
{ Paragraph No. 77 of Kamat's WS

Page 55 of 141



members of the Rashtriya Karyakarini in favour of Shri.

Uddhav Thackeray, and (ii) the complete lack of any

affidavits of support by members of the Rashtriya

Karyakarini in favour of Shri. Eknath Shinde.al

(d) As per the leadership structure communicated to the

ECI in pursuance to the organizational elections held in

2018 Shri. Udhav Thackeray, at the relevant time,

enjoyed the support of (1) 7 leaders out of 9 elected

leaders, (ii) 11 deputy leaders out of 21 elected deputy

leaders, (iii) 2 out of 4 appointed leaders, and (iv) 7 out

of 12 appointed deputy leaders.a2

t
at Paragraph No.79 & 80 of Kamat's WS
a2 Paragraph No.81 to 88 of Kamat's S'S

Page 56 of 141

(e) The results of the organisational elections cannot be

negated by a bald denial in the present disqualification

proceedings after almost 5 years of conclusion of the

elections. No challenge was made to the results of 2018

elections by *y person before the competent forum. The

binding nature of outcome of 2018 organisational

elections cannot be wished away by bald denials in the

pleadings of the Respondents. It is a well-accepted

doctrine that the official records ca.nnot be wished away

or argued to be non-existent without laying down a

challenge before the competent forum and succeeding in



a manner known to law. It is well settled that even an

illegal order is to be challenged in the manner known to

law and get it set aside by a due procedure.a3

(0 Beneficiaries/participants of the 2018 organizational

elections cannot tum around and assail the result of the

organizational elections.a

(g) In these proceedings, the Respondents cannot challenge

the organizational election results avai.lable on the

record of the ECI as the Tenth Schedule does not permit

the raising of any such defense.

Petitioner's submissions on tlrc Constitution

(h) 2018 constitution being not taken on record by the ECI

cannot be ground for invalidating the leadership

structure of 201,8 and for the purpose of deciding the

preliminary issue, 2018 constitution has to be considered

as both the parties have relied upon the 2018 amended

constitution and acted thereon. In this regard, it has to

be noted that the Election Comrnission in its order dated

17.02.2023 in Dispute Case No. 1. of 2022 has held that

both the parties were aware of the 2018 amendment.

6peako

a3 Paragraph No. 92 of Kamar's 'IS{ Paragraph No. 96 of Kamat's \\S
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(i) The Respondents themselves in their respective replies

have filed the 2018 amended constitution as Annexure

R-18. Even during the Evidence, the Respondents have

admitted the existence and knowledge of the 2018

constitution, which is evident from the Cross

Examination of Shri. Dilip Lande (Question No. 43 of the

Cross Examination held on 07th December 2023).

Page 58 of 141

(,) The statement of Yogesh Kadam on08.1,2.2022 that filing

of the 2018 amended constitution was 'a mistake by the

lawyer', is a complete afterthought. The Respondent Shri

Yogesh Kadam filed his replies to the disqualification

petitions in the month of August 2022. On 25.10.2023,

Shri Yogesh Kadam filed an additional reply containing

detailed averments pertaining to the 2018 amended

party constitution as well as the 1999 party constitution.

On25.11.2023, Shri Yogesh Kadam filed his evidence by

way of Affidavit, however, did not state anything

relating to the 2018 amended constitution. The statement

that the Annexure R-18 was a mistake of lawyer made

by Shri Yogesh Kadam on the very next day i.e., on

08.12.2023 after the admission of Shri Diiip Lande

regarding the Annexure R-18. The fact that the witness

made a statement even prior to the commencement of

his Examination-in-Chief makes it amply clear that the

(t
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said statement was made by the Respondent after being

tutored by his counsels to overcome the admissions

made by Shri Dilip Lande. Further, Shri Yogesh Kadam

has stated in cross examination in answer to question

No. 5 that he was not aware of the amended constitution

prior to 07.12.2023. If that was the case it was not

possible that his Additional Reply dated 25.10.2023,

submissions were made on the 2018 amended

constitution.

Respondents' submissions on t\rc prelintinarv issue

90. Appearing for the Respondents, Ld. Sr. Adv. Mr. Mahesh

Jethmalani submitted at the outset that this preliminary issue

might not have to be considered at all as even otherwise the

alleged conducts of the Respondents do not attract the

provisions of the Tenth Schedule (as submitted in response to the

second issue in these disqualification petitions). However, in the

altemative Mr. Jethmalani made the following submissioru:

(u) Alleged leadership structure of 2018, as is claimed by the

Petitioner, cannot be relied upon as the same arises out

of a constitution which is not on record of the Election

Commission of India. Further, it is to be also noted that

no organisational elections were held in the year 2018 or*

(eq; . J'
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even prior to that. In view thereof, the said purported

leadership structure cannot be relied upon.

(b) The existence and contents of the Letter dated 27h

February 201,8, by way of which the alleged leadership

structure was purportedly communicated to the ECI,

was specifically denied by the Respondents. However,

even then the Petitioner did not bring forth the author of

the said letter to prove its existence.

(c) It is relevant to note that the organisational structure as

submitted by way of the purported letter dated 27n

February 2018 to the Election Commission of India is in

no manner concurring with the constilution of the Shiv

Sena as provided by the Election Commission to the

Speaker.

(d) The purported leadership structure reflected in the

alleged letter dated 27r February 2018 as submitted by

the Petitioner included members nominated and/ or

appointed by Shri. Uddhav Thackeray to the posts of

Secretary,. Samanvayak and Sangathak. Admittedly,

these posts never existed in the Constitunon of 1999.

(") The purported leadership structure reflected in the

alleged letter dated 27th February 2018 as submitted by
I
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the Petitioner has a total of 33 Deputy Leaders (21. by

way of election and 12 appointed by sole discretion of

Sh. Uddhav Thackeray). However, as per the

Constitution of 1999, orly 21, posts existed for Deputy

Leaders (17 to be elected and 4 to be appointed). Hence

the additional number of positions identified as being

Deputy Leaders being appointed at the sole discretion of

Shri. Uddhav Thackeray does not conJorm with the

Constitution of 1999.

(0 The leadership structure of the party, reflected in the

alleged letter dated 27n February 2018 as submitted by

the Petitioner, is inconsistent with the leadership

structure of the party as per the Constitution of 1999 and

hence the leadership structure reflected in the alleged

letter dated 2TrhFebruary 2018 cannot be relied on by the

Petitioner to claim that Shri. Uddhav Thackeray was

enjoying the support of the leadership/organtzational

structure of the political party.

(g) Alleged Meeting of the'National Executive' purportedly

held on 25th June 2022 is illegal as it is not clear as to

when and by whom this meeting was convened; when

and by whom notice of this meeting was issued; when,

how and to whom the notice of this meeting was served

on the members of Pratindhi Sabha; how many member

Page 61 of 141
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ol Pratinidhi Sabhn were present, what was the agenda of

this specially convened meeting, etc. Furthermore, the

Marathi version of these documents is a clear give away

in as much as an attempt was made to mix up Pratinidhi

Sabha md Rashtriya Karyakarini as one and the same

body.

(h) It will not be out of place to mention that the reliance on

Section 29A of Representation of Peoples Act, 1951 is

misleading in view of the judgment dated 17ft February

2023 passed by the Hon'ble Election Commission of

India in Dispute Case No. l of 2022.

(i) The elected representatives from the Shiv Sena, (i.e.,

Members of Legislative Assembly as well as Members of

Parliament) are admittedly part of the leadership

structure as per the Shiv Sena Constitution. While there

are serious doubts regarding the leadership structure as

relied upon by the Petitioner, there can be no dispute

insofar as the elected representatives are concerned.

Thus, the only undisputed leadership structure under

the SS Constitution, which can be considered by the

Speaker in the present proceedings is the 'elected

representatives', i.e., Member of Lok Sabha and

Members of Legislative Assembly.

Legl
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Analusis, obseraations, qnd conclusions on the

preliminaflt issue

9L. As stated earlier, the decision on the preliminary issue has to be

taken after a careful analysis of (i) the constitution of the Shiv

Sena, (ii) the leadership structure of the party and (iii) the

legislature party majority.

92. After having heard both the sides on the above aspect, I now

propose to proceed to record my observations and findings on

the preliminary issue.

93. As is evident from the submissions of the parties, there is no

consensus on the 'constitution submitted to the election

commission of India with consent of both the factions'. Likewise,

the parties have different points of view on the 'leadership

structure' which has to be taken into consideration. The only

aspect which is undisputed is the majority in the legislature

party. Hence, to embark upon the findings on the preliminary

issue, I will have to decide (i) the relevant constitution which

has to be taken into account and (ii) the leadership structure

which existed before the dispute arose. Further, it will also

have to be determined as to "when the rival factions

*
7o

E
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The releoant Partu Constitution considered

94. Petitioner's assertion that the Constitution of the year 2018 is

the relevant constitution which has to be taken into account

for the purpose of determining the preliminary issue, is based

on the submissions that (i) the 2018 constitution has to be

considered as both the parties have relied upon the 201.8

amended constitution and acted thereon, (ii) the Election

Commission in its order dated17.02.2023 in Dispute Case No.

1 of 2022 has held that, both the parties were aware of the 2018

amendment and thus the said constitution of 2018 has to be

taken as the constitution which is done with the consent of

both the factions as the said constitution of 2018 was never

disputed prior to the initiation of these disqualification

petitions and the same was never challenged (iii) Respondents

have themselves admitted and relied on the said Constitution

of 2018, and (iv) the statement of Shri. Yogesh Kadam that the

filing of 2018 Constitution along with Respondents reply was

a mistake done by the lawyers cannot be accepted as the said

statement is an afterthought and done only with an intention

to mitigate the damaging statement made by Shri. Dilip

Lande.

95. To the contrary, Respondents have asserted that the

Constitution of the year 1999 has to be the one which has to be

bome in mind, as according to the Respondents the

Page 64 of 747
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Constitution of the year 2018 was never submitted to the ECI.

Respondents pointed out to the Letter dated 04ft April 2018,

by way of which the Petitioner base their claim of submission

of the said constitution to the ECI. By pointing out to the

same, Respondents submitted that both the said Letters do not

mention anything about the purported amendment to the

constitution or submission of the same thereof to the ECI and

a similar claim was made with respect to the letter dated

27.02.201,8 by Shri. Uddhav Thackeray in the Special Leaoe

Petition (C) No. 3997 of 2022, however in the said SLP there was

no mention about the existence of any such letter dated 04h

April 2018. The word 'submitted' appearing in Paragraph 168

of Subhash Desai means submitted before the ECI, as is evident

from the further part of the said paragraph, which the

Petitioner has conveniently ignored. The Respondents have

further submitted that the 2018 Constitution has been wrongly

annexed as a document. Respondents further submitted that

the stand of the Respondents on the 2018 Constitution has

always been that it is unconstitutional and was secretly

manufactured by Shri Uddhav Thackeray in cahoots with Mr.

Anil Desai. This stand has been specifically taken in the Reply

filed by Shri Eknath Shinde before the Hon'ble Supreme Court

in SLP (C) No. 3997 of 2023 way back on 16.03.2023, i.e., much

before filing of replies before the Speaker in August 2023.

Further, even in the Additional Replies filed on 25.10.2023, n
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the present proceedings, the a{oresaid position has been

reiterated by the Respondents.

95. After having considered the submissions advanced by both

the parties on the question as to which is the relevant

constitution for the purpose of determination of the

'preliminary issue' Ihave come to the following conclusions.

(a) As per the Hon'ble Apex Courtas, if both the factions have

submitted different versions of the constitution of the

party, then in that case what has to be taken into account

is the constitution which was submitted to the ECI with

the consent of both the parties before the rival factions

emerged.

(b) Before recording further conclusions I find it imperative

to reiterate that, pursuant to the initiation of these

disqualifications the Maharashtra Legislature Secretariat

had, aide Letter dated 07ft June 2023, requested the office

of the Election Commission of India to provide a copy of

the 'Party Constitution/Memorandum/Rules and

Regulations (whether known as such or by any otlrcr name) of

Shiv Sena Political Party which have been submitted to

the Election Commission of India and stand effective as

on 21st lune 2022.|t is aiso pertinent to mention that in the

.\
a. Srbath DuaiPatagraph 167 & 168
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said letter it was specifically requested to the Election

Commission of India that copies of all subsequent

amendments, if any, to the constitution be also provided.

In response to the said Letter, the Election Commission of

lndia, oide Letter dated 22r,a June 2023, provided a copy of

the Constitution and Rules of Shiv Sena as available on

the records of the Election Commission of India. Further,

with respect the amendments (if any) to the said

constitution of the party, the Election Commission

requested the legislaLure secretariat to refer the Order

dated 17ft February 2023 passed by the ECI in Dispute

Case No. 01 of2022.

(.) Having perused the same, it has to be noted that the copy

of the Constitution of the Shiv Sena provided by the ECI

does not bear any date or year but as per the ECI that

which is provided zside their reply is the only

'Constitution of Shiv Sena' available on the record of the

ECI. Further, with respect to the amendments, if any, to

the said constitution, the Election Commission aide its

Order dated L7th February 2023has held in Paragraph 132

(IV) (b) that " the amended constitution of 2018 is not on the

record of the commission" .

(d) Thus, the Petitioner's submission that the constitution of

the year 2018 has to be taken into account cannot be
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accepted as I am bound to follow the directions of the

Hon'ble Apex Court in Subash Desai (Supra) and

accordingly take into account the Constitution what the

Election Comrnission has provided. In my jurisdiction

under the Tenth Schedule of the Constitution I cannot

delve into any other factors while deciding'which is the

relevant constitution', as prima facie it is evident from the

record of the ECI that the 1999 constitution is the one

which was submitted to the ECI by the Shiv Sena before

rival factions emerged.

(e) Further, it is also necessary to mention that the

Petitioner's submission that the 'Constitution of the year

2018'was submitted to the ECI by referring to the Letter

dated 04th April 2018 carurot be accepted. A bare perusal

of the said Letter dated 04th April 2018,by way of which

the Petitioner base their claim of submission of the said

constitution to the ECI, does not bear any content which

shows that an amended constitution was submitted to the

ECI. The said letter only refers to the elections held and

the results thereof and nothing more. Further, on closer

examination of the Special Leave Petition filed by Mr.

Uddhav Thackeray before the Hon'ble Supreme Court

challenging the ECI decision (SLP (C) No. 3997 of 2022),1

find that exactly same claim has been made about the

Page 68 of 141

ffiW



letter dated 27.02.2018 and there is no mention about this

new letter of Mft April 2018. Admittedly, the said letter of

27 .02.201,8 is on the website of the Election Commission of

India. However, there is no document relating to the

constitution annexed to it. Hence, on this ground also

Petitioner's submission that the constitution of the year

2018 has to be taken into account cannot be accepted.

(0 Petitioner's submission that 'submitted' before the

Speaker would mean 'annexed' by the Petitioner and the

Respondents in their respective Petitions and Replies

thereto, cannot be accepted as there is a clear provision

under the 1986 rules where the 'Leader' has to submit the

party constitution. Rule 3 (1) (b) of the 1986 Rules

mandates that the'Leader' shall furnish " a copy of the rules

and regulations, (zohetfur known as such or as Constitution or

by any other name) of the political party concerned"a6. Further,

Rule 3 (4)az contemplates that " wheneoer any change takes

place in the information furnished by the leader of the

legislature party under Rule 3 (1) he shall, as soon as may be

thereafter and in any case within thirty days ftom the date on

zuhich such change has taken place or within such further

period as the Speaker may for sfficient cause allows, furnish in

a! Rule 3 (1) @) of The Members of Maharashtra Legislative Assembly (Disqualification on
Ground of Defection) Rules, 1986.
ar Rule 3 (4) of The Members of Maharashtra Legislative Assembly (Disqualification on
Ground of Defection) Rules, 1986.
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writing information to the Speaker u:ith respect to such

change" . Thus, the 'submission of constitution' before the

Speaker has to mean submission under the said Rule 3 of

1986 Rules. However, till date Shiv Sena has not

submitted any Constitution on the record of the Speaker

under the said Rule 3.

97. ln view of the above observations and findings, I need not

further analyse any other submissions in this regard made by

the parties, and I hold that the 'Constitution of Shiv Sena

vided the Election Commission of In uide Letter

dated 22nd Tune 2023' , is the relevant Constilution of Shiv Sena

for determination of the preliminary issue as to 'which faction

is the real political parry' .(Constitution of the Shio Senaheld so to

be the reletsant Constitution is hereinafier refened to as the 'SS

Constitution)

The'Leadershi Structure' releaant r the determination

98. Ld. Sr. Adv. Mr. Kamat's submission that " the 'leadership

structure' which is releaant for the purpose of deciding the

preliminary issue is the 'leadership structure' which is reflected in

the communications dated 27tn February 20L8 and 04tn April 2018

made to the Election Commission of India pursuant to the Elections

held on 23d lanuary 2018" is based on the Petitioner's

submission recorded in Paragraphs 89 (a) to (g) hereinabove.N
\a)t5t:) /-61
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Initially the Petitioner relied on the affidavits submitted to the

ECI, (of the then office bearers of Shiv Sena) produced along

with the Afidaait in lieu of Examination in Chief, to show that

Shri. Uddhav Thackeray had support of the majority in the

organization. Respondents objected to such production on the

ground that it is not permissible to produce affidavits of

others along with Petitioner's own Afidnait in lieu of Chief

Examination without the authors of the said affidavits

subjecting themselves to cross examinations. L:r any event,

during arguments, Mr. Kamat did not rely on these affidavits

and limited his submissions to the 2018 leadership structure as

available on the ECI website.

99. Mr. Jethmalani, in turn focused his submissions to buttress the

ground that the said leadership structure of 2018 cannot be

considered and relied upon for the purpose of determining the

preliminary issue as the said leadership structure is not in

conlormity with the Constitution of the Shiv Sena which is on

record of the ECI and thus the same would be contrary to the

findings of the Hon'ble Supreme Court in paragraph 168 of

Subhash Desai.Mr. Jethmalani, further relied on the 'legislative

party' leadership to submit that the 'legislative party' also

forms part of the leadership strucfure as it is not only

mentioned in the 'SS Constitution', but there is no disputeA
R[29 Page 71 of 141



regarding the said members being part of the'Pratinidhi Sabha'

under the'SS Constitution'.

100. After having considered the submissions advanced by both

the parlies on the question as to which is the relevant

'leadership structure' for the purpose of determination of the

'preiiminary issue'I have come to the following conclusions.

(u) The submission of Mr. Kamat that " the jurisdiction under

Tenth Schedule only mandates a prima facie adjudication as to

'whnt the leadership structure of the political party zaas at the

relezsant time' and it does not extend to an inquiry as to

whether or not the leadership structure, aaailable on the record

of the ECI, uras pursuant to a ztalidly held election," is a

correct proposition and hence I concur with the same.

(b) Petitioner's submission that "in these proceedings, the

Respondents cannot challenge the organizational election

results aaailable on the record of the ECI, as the Tenth

Schedule does not permit the raising of any such defense" is a

correct proposition and hence I am in agreement with

the same.

(.) Respondent's submission that "the said leadership

structure of 2018 cannot be considered and relied upon for tfu

purpose of determining the preliminary issue as the said

leadership structure is not in conformity with the
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Constitution of the Shiz.t Sena ushich is on record of the ECI"

does not arise at this juncture and it is a submission

which has to be considered while determining whether

the said leadership structure can be relied upon for the

purpose of determining which faction represents the real

political party, which would be dealt with at the

appropriate juncture. The only question which is to be

determined in the current part of the order is 'what and

who all constituted the leadership structure of Shiv

Sena' at the relevant time.

(d) Respondents have led detailed evidence and despite

being confronted during cross examination; they have

been able to demonstrate that no organizational

elections were held on 23.01.2018. On the contrary, in the

Affdaait in lieu of Examination in Chief of Shri. Sunil

Prabhu (PW-1) has stated that organizational elections

were held on 23.01,.2013 and 23.01.2018. However, Shri.

Sunil Prabhu has not claimed any personal knowledge

of the same or whether he was present during the said

elections. During his cross examination, he was

confronted with the letter dated 28.01.2013. Thereafter a

specific question was posed to him by Mr. Jethmalani as

to 'whether he z.toted in tfu said election'. To which he

responded in the affirmative. The contents of the said

o-
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letter clearly stated that 'all the candidates urere declared

unopposed'. This contradiction was also put to the

witness by Mr. Jethmalani in cross examination.

However, no justification for the sarne was put forth by

the witness. In view of the above, evidence and records

before me prima facie indicate that no elections were held

in the year 2013 as well as in the year 2018. However, I,

as the Speaker, exercising jurisdiction under the Tenth

Schedule, has a limited jurisdiction and carmot go

beyond the record of the ECI as available on the website

and hence I have not considered this aspect while

determining the'relevant leadership structure'.

101. Thus, in view of the above conclusions, I find that the

leadership structure of the Shiv Sena reflected in the Letter

dated 27s February 2018 (available on the website of the ECI)

is the relevant leadership structure which has to be taken into

account for the purpose of determining which faction is the

real political party. The question whether 'which faction is the

real party' is discernible from this '2018 leadership structure' is

discussed in Paragraphs 112 to 1,31, (infra) of the present order.

(the leadership structure so determined as the releoant leadership

structure for the purposes of thzse disqualification petitions are

hereinafter referred to as the '2018 Leadership Structure'.)

o\9\g
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lMen did the riaal factions emereeT

102. Since, in these proceedings both the factions are claiming to be

the 'real political parly' ritsal ,factions haoe emerged in the Shiv

Senaa8. In view of the fact that rival factions have emerged,

and both the factions are claiming to be the 'real political

party' it is imperative lo prima facie determine when did the

rival factions emerge. Thus, it is necessary to determine the

relevant day on which rival factions emerged before further

venturing into 'which of the faction was the real political party

when rioal factions emerged' .

103. At the outset, I must set straight the point that the

determination of the Speaker, exercising jurisdiction under the

Tenth Schedule while deciding (zaho the real political party is),

mandates only a preliminary inquiry which has to be done

primafacie by taking into account materials officially before the

Speaker as the Master of the Legislative Assembly. I shall

consider the facts, relevant for this determination on what is

before me as the Speaker of the Legislative Assembly.

1M. As noted by the Hon'ble Supreme Court in Subash Desai

(Supra)ae on 21't June 2022 there was no material available

before the then Deputy Speaker to infer the emergence of any

aB Srba Duai Patagnph 779
ae Paragraphs 119 , 122 & 1 23 of Subash Desai
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rival factions. However, after taking on record the Resolution

dated 21't June 2022 passed by the SSLP (disputed by the

Respondents), the very next day the then Deputy Speaker

received a Resolution (disputed by the Petitioner) dated 21't June

2022 (receioed by the then deputy speaker on 22nd lune 2022)

contrary to the Resolution dated 21't June 2022. Thus, from

this fact alone, it is evident that there emerged two factions of

Shiv Sena from 21$ June 2022 itself but the same came to be

officially on record of the office of the Speaker and/or the

Legislature Secretariat on22"d June 2022.

105. At this juncture, it is imperative to refer to Paragraph L19 of

Subash Desai (Supra) where the Hon'ble Apex Court, while

discussing the legality of the recognition of 'Leader' and the

'lVhip' of Shiv Sena accorded by the Letter dated 03.a July

2022, held that the Speaker ought to have taken into

consideration the 'split' that took place within the Shiv Sena

which were discemible from two sets of resolutions,

appointing two different 'leaders' and 'whips' placed on

record by the Shiv Sena before the Legislature Secretariat. This

paragraph (119) read with the Hon'ble Apex Court's findings

recorded by the Hon'ble Apex Court in paragraph 157 of

Subash Desai (Supra), makes it clear that the law laid down by

the Hon'ble Supreme Court is that'in view of the deletion of

'Paragraph 03 of the Tenth Schedule', when rival factions

togis\
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emerge as a result of rift/split in a party, the Speaker has to

necessarily find which faction is the real political parfy while

recognising'leader' and the'whip' of the party.

105. Thus, in view of the facts recorded in the preceding

paragraphs, and keeping in view the principles enumerated

by the Hon'ble Supreme Court in Subash Desai (Supra) (as

recorded in Paragraph 84 hereinabozte), I have come to the

conclusion that the emergence of two factions of Shiv Sena can

be inJerred from 21* June2022 itself, and the same came to be

a matter of official record of the office of the Speaker and/or

the Legislature Secretariat on 22"d Jtne 2022.

Conclusions and findinlls on'Real Political Parta'

o\

," Page 77 of 747

107. Having decided the (i) relevant constitution of Shiv Sena, (ii)

Leadership Structure, and (iii) the relevant point for the

purpose of determining the preliminary issue, I have made the

following analysis, observation, and determinations on the

preliminary issue of 'which faction was the real political party

when two factions emerged'. For the purpose of analysing,

discussing, and determining this issue, the faction of the

Petitioner is hereinafter refered to as the "UBT faction" and

likewise the Respondents' faction is referred to as the "Shinde

faction".
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109. 'Shinde faction' has led detailed evidence to demonstrate how

Shri Eknath Shinde and other Respondents have always

followed the party objectives and the principles on which the

Shiv Sena Party was founded by Late Shri. Balasaheb Thackeray.

\Alhile the Petitioner has not controverted the same, the'UBT

faction' has met with the said submission of the Shinde faction

by arguing thal 'if the said argument is accepted then, the

legislators of a political party which enters into a post-poll alliance

are not goaerned by the decisions of the political party; it will furthu
haoe to be held then the Tenth Schedule is inapplicable to such

legislators of a poslpoll alliance; the said interpretation militates

completely against the letter and spirit of the Tenth Schedule;

legislators, willy-nilly hatse to accEt the decision of the political

party in tlrc matter of post-poll alliances and a ground that there zlas

Y

(ecl19\
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Tlu Applicabilitlt o.f the Test of Aims and Objectioes

1.08. It is to be noted that the 'UBT faction' have not based their

claim of 'real political party' on the'SS Constitution', i.e., the

'UBT faction have not pleaded that they are the faction who

have followed the SS Constitution, and that the other faction

have violated the aims and objectiaes of SS Constitution.

However, the 'Shinde faction' have pleaded that the 'UBT

faction' by entering into a post-poll alliance with Political

Parties who are ideologically opposed to the Shiv Sena, have

violated the aims and objectiues of the'SS Constitution'.
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a pre-poll alliance and some of the legislators want to align utith the

pre-poll alliance contrary to the wishes of the political party is not

aaailable under the Tenth Schedule of the Constitution"s0

110. \A/hile there is uncontroverted evidence in support of'Shinde

faction' adhering to the 'aims and objectioes of the Shia Sena'

party as per the SS constitution, I am afraid that the scope of

my enquiry to look into the party constitution, does not permit

me to look beyond what has been directed by the Hon'ble

Supreme Court in Subash Desai (Supra). The context in which

the Hon'ble Supreme Court has made these observations, in

Subash Desai (Supra), that the Constitution of the Shiv Sena

shall be considered while adjudicating the preliminary issue of

'real political party'needs to be considered. A careful reading

of the observations at paragraph 168 of the judgment in Subash

Desai (Supra) makes it clear that the Constitution of the parfy

will only have to be looked into for the purpose of identifying

the leadership structure of the party and nothing more.

Further, it has to be borne in mind that this is a limited inquiry

and not an enquiry under Paragraph 15 of the Symbols Order.

1.1.1. Thus, in view of the said fact and law, I find that in the facts of

present cases, there need not be any determination on

'whether any of the faction have gone against lhe 'aims and

objectiz;es' of the Constitution of the Shiv Sena. This cannot be

$ Paragtaph 1 2 of Kamar's rejoioder submissions
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the reason why the Shiv Sena Constitution assrunes

significance for the purpose of determining the preliminary

issue. The reason why Shiv Sena Constitution assumes

significance, is to analyse 'whether the question of 'which

faction is the real political party' is discernible from the

Ieadership structure identifiable from the said 'SS

Constitution'.

112. As I have already held which is the relevant constitution and

the leadership structure of the Shiv Sena, to be taken into

account for deciding the preliminary issue, I now have to see

whether the relevant leadership struclure read with the SS

Constitution provides answer to the question 'which faction is

the real political party' and consequently determine the same.

113.'LIBT faction' made the following submissions in support of

their contention that, as per the 2018 leadership skucture'UBT

faction' have to be held as the real political party:

(^) The Shiv Sena Party Constitution, whether it is the 1999

version, or the 2018 version, recognizes the Party

President as the main figure in the leadership structure

Page 80 of 141
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Leadership structure as a criterion to determine rnho tttas the real

political party.



of the Party. The Party President is assisted by the Shiv

Sena Leaders, who comprise the Rashtrila Karyakarini.st

(b) For the purposes of 'prima facie determination', it is

submitted that the Shiv Sena political party at the

relevant time in June-July 2022 was headed by Shri

Uddhav Thackeray, the Party President. Given the role

ascribed to the party president under the 1999 and the

2018 Party Constitutions, it is the Party President who

represented the will of the political party for the

purposes of these proceedings.52

(.) Even in the Rashtriya Karyakarini, the next most

significant body in the organizational structure after the

Party President, Shri Uddhav Thackeray enjoyed

overwhelming majority and support at the relevant

time, i.e., in June-July 2022.53

(d) The overwhelming support enjoyed by Sh. Uddhav

Thackeray amongst the members of the Rashtriya

I(aryakarini is evident from, (i) the affidavits dated

25.06.2022 executed by 9 out of 13 members of the

Rashtriya Karyakarini in favour of Sh. Uddhav

Thackeray, and (ii) the complete lack of any affidavits of

99ea lo
*
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51 Patagtaph 75 of Kamat's Submission.
52 Pangraph 71 of Kzmar's Submissioo
5r Paragraph 79 of Kamat's Submission.:i ..
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support by members of the Rashtriya Karyakarini in

favour of Sh. Eknath Shinde.sa

(") Subhash Desai (Supra) when it makes a reference to the

party constitution (para 168 @Page L20, CCI), the same is

for the purpose of identifying the structure of leadership

of the party. The Constitution by itself does not and

cannot identify the leaders who are holding the

positions in that leadership structure at a particular

point in time. Therefore, even if it is to be assumed that

the Constitution of 2018 was not taken on record by the

ECI, that by itself cannot nullify the leadership structure

of Shiv Sena Political Party in 2018 that is available in

the public domain.ss

(0 Orgaruzational structure of the Shivsena Political Party,

whether under the 1999 constitution, or under the 2018

constifution, is the same, i.e ., it comprises of the Parfy

Presidenl, Rashtriya Karyakarini and the Pratinidhi Sabha.

O.Iy the vernacular nomenclature given to the post of

Party President is different, i.€., Shivsena Pramukh

(1999) or Shivsena Paksha Pramukh (2013 and 2018).se

t"i.

,.r,

v Paragraph 80 of Kamats' Submjssion
ss Paragtaph 114 of Kzmat's Submission
56 Paragraph 1 15 of Kamat's Submission
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(g) Leadership bodies namely the Rashtriya Karyakarini and

the Pratinidhi Sabhn exist in both the 1999 Constitution

and the 2018 Constitution. As per Article XI (A) of both

the Constitutions, the President of the Shiv Sena Political

Party is elected by members of the Pratinidhi Sabha. The

changes in the 2018 Constitution relate only to the

strength and manner of selection to such posts.

Therefore, even going by the 1999 Constitutioru if the

Rashtiya Knryakarini leadership is seery the Petitioner

enjoys a clear majority.sT

(h) Even if it is to be assumed that the 2018 amendment is

not to be taken into consideration, the post of the Party

President is a statutory requirement under Section 29 of

the Representation of the People Act, 195L and exists in

both the 1999 constitution and 2018 conslitution of

Shivsena. A bare perusal of Article X (1) would show

that the manner of selection of the President in both the

1999 constitution and the 2018 constitution is same and

merely the nomenclature is changed.ssTTzerefore, the

nomenclature whether the President is to be addressed

as Pramukh or Paksha Pramukh is completely

irrelevant. The fact that the post of President exists and

the terms 'Pramukh' and 'Paksh Pramukh' are merely
gpea

\**
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E 5'- Paragraph 118 of Kamat's Submission
58 Paragraph 120 of Kamat's Subrnissioo
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the titles assigned to the post of the President and the

nature of duties and responsibilities are same in both the

constitutions is by itself suJficient enough to show that

Shri Uddhav Thackeray was the head of the party.se

(i) Whilst the Petitioner has clearly established the

leadership structure of the Shivsena Political Party which

existed prior to the arising of the present dispute, the

Respondents have not even attempted to demonstrate

any alternative leadership structure which existed in

terms of Section 29 A of the R.P Act.60

(,) Section 29A (4) mandates that every application made

for registration should specify inter-alia, the name of its

President, Secretary, Treasurers, and other office bearers.

(k) The political party is identified, and the actions of its

office bearersf leadership structure is taken as the

decision of as 'A' political party or 'B' political party.

The decisions of a political party are synonymous with

the decisions of leadership structure of the political

party as corununicated to the ECI.61

114. Per contra 'Shinde faction' have submitted that the leadership

structure of 2018 cannot be taken into account for determining

5e Patagraph 127 of Karr:rat's submission
60 Paragraph 131 of Kamat's Submission
61 Paograph 51 of Kamar's Submission
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lhe preliminary issue as the same is not in conformity with the

Constitution of the Shiv Sena and thus cannot be the basis for

deciding the 'real political parry'. To elucidate the same,

'Shinde faction' made the following submissions:

(u) 2018 orgaruzational/leadership structure includes

members nominated/appointed by Shri. Uddhav

Thackeray to the posts of Secretary, Samanvayak and

Sangathak and these posts do not find place in the

Constitution.62

(.) 2018 orgaruzational/leadership structure diverges from

the leadership structure of the party as per the

Constitution and hence the said leadership structure

cannot be relied on to claim that the 'UBT faction'

)9
62 Parzgnph 1 12 of Respondents' Wrimeo Submissions.
63 Paragraph 1 13 of Respondents' Writen Submjssions.

* 9pea
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(b) Letter dated 27.02.2018, reflects that a total of 33 Deputy

Leaders were appointed (21 by way of election and L2

appointed by the sole discretion of Shri. Uddhaa Thackeray).

However, as per the Constitution only 21 posts existed

for Deputy Leaders (17 to be elected and 4 to be appointed).

Hence the additional number of positions identified as

elected andf or (appointed at the sole discretion of Sh.

Uddhav Thackeray) does not conform with the

Constitution.63
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enjoyed the support of the organizational/leadership

structure of the party.64

(d) Table atparagraphllT of the Written Submissions of the

Respondents show how the 2018 organizational andf or

leadership structure is not in conformity with the

Constitution.65

115. In view of the above recorded submissions of the parties, there

emerges two further questions, (i) whether 2018 leadership

structure is in conformity with the Constitution of the Shiv

Sena, and (ii) whether 'will of the Pakshnpramukh andf or

'majority' leaders' in the 2018 leadership structure could be

said to be synonymous with the'wiII of the political party' .

IMether 20LS leadership structure is in conformity with the

constitution of the Shio Sena?

116. As there are contrasting submissions on this question it is

necessary to peruse the 'SS Constitution' and the '2018

Leadership Structure' and then record a finding as to whether

the 2018 Leadership structure is in conformity with the

Constitution of the Shiv Sena. Thus, I have taken a

comparative look at the '2018leadership structure' and the'SS

6a Paragraph 1 15 of Respondenrs' \Wriren Submissions.
65 Paragraph 117 of Respondeots' Wricen Submissions.
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Constitution' and have arrived at the following observations

and conclusions.

(a) 2018 Leadership Structure mentions "Shiv Sena

Pakshapramukft (president)" as the highest office of the

SSPP. However, in the 'SS Constitution', the highest

office of the SSPP is " Shiz: Sena Pramukh" but the said

constitution distinguishes highest office and the highest

authority and provides that the 'Rashtriya Karyakarini' is

the highest authority whose decisions shall be final.

(b) 'SS Constitution' provides that the members of the

Rashtiya Karyakarini shall be called as Shiv Sena Leaders

and provides for a total number 19 members, out of

which 14 are to be elected by the 'Pratinidhi Sabha' and

the rest of the 5 members are to be appointed by 'Shiv

Sena Pramukh'. However, the 2018 Leadership Structure

envisages only 13 members in the 'Rashtriya lGryakarini' ,

out of which 9 are to be elected and the remaining 4 are

to be appointed.

(c) 'SS Constitution' provides for a total number 21 deputy

leaders, out of which 17 are to be elected by the

'Pratinidhi Sabha' and the rest of the 4 members are to be

appointed by'Shiv Sena Pramukh'. However, the 2018

Leadership Structure envisages 33 deputy leaders, out of
,e

r
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which 21 are to be elected and the remaining 12 are to be

appointed.

(d) 2018 Leadership structure provides for three categories

of office bearers, ais-d-ois Secretary, Samanoayak and

Sanghatak. However, the Constitution of the Shiv Sena

provides for three categories office bearers t:is-d-ais

President, Sarchitnis (General Se*etary), Koshadhyaksha

(treasurer).

117. From the observations recorded in the preceding paragraph, it
is evident that the 2018 Leadership structure is not at all in

conformity with the Constitution of the Shiv Sena. In view of

this finding alone, it could very well be concluded that the

2018 Leadership Structure, which is not in conformily with the

Constitution of the Shiv Sena, cannot be taken as the yardstick

to determine 'which faction was the real political party at the

relevant point of time'. In view of the same, I have come to the

conclusion that the '2018 leadership structure' read with the

'SS Constitution' does not provide a reliable outcome andf or

answer to the question'which faction is the real political party'

and hence cannot be relied upon to determine the said

preliminary issue.

118. Nevertheless, I am inclined to look into the second questiory

recorded in Paragaph 115 hereinabove, (i.e., whether 'will of
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the Pakslupramukh andf or 'majority' Ieaders' in the 2018

leadership structure could be said to be synonymous with the

'will o tlrc litical ), so as to not leave any stone unturnedr

6
r ,.:-

in arriving at a decision.

119. The determination of this question arises out of the altemate

submission made by the 'UBT faction' that the '2018

Leadership Structure' has to be taken ex-facie and the

determination of 'which faction was the real political party'

has to be solely based on the said leadership structure without

a comparison of the said structure with the leadership

structure provided for in the Constitution of the Shiv Sena.

The said proposition would run counter to the principles laid

down by the Hon'ble Apex Court in Subash Desai (Supra)

where it was specifically provided that the leadership

structure, which has to be taken into consideration while

determining the real political party, has to be identifiable by

the relevant constitution.56 Thus, although, in the light of my

findings on the preceding question, this aspect need not be

Iooked into. However, I intend to look into the said aspect any

which way considering the gravity and importance of the

dispute. Hence, following are my observations, findings, and

conclusion on the said aspect.

W
66 Pamgraph 167 & 168 ofthe CBJ

Page 89 of 141

\
{{



Wtether decision of the'Pakshapramukh' is synonymous with the

'ztill of thc political party'

120.'UBT faction' has submitted that the decision of the

'Pakshnpramukh' is synonymous with the 'will of the political party'

and thus if there is a rift in the leadership structure the

decision of lhe 'Pakshapramukh' constitutes the 'zoill of the

political par$' . Tkts proposition is devoid of merit, and I do not

find any substance to allow the same. The reasons for the

same are recorded hereinbelow:

(a) This proposition, perhaps, would have been a valid

point if the party president was the 'sole repository' of

'decision making' with respect to the policy and

administration of the party. For analysing the said

submission, a perusal of the'SS Constitution' was made.

The 'SS Constitution' provides that " Rashtriya

Karyakarini shall be the highest authority of the party, and its

decisions in all matters concerning the party policy and party

administration shall be fnal". It is to be noted that the

Pakshapramukh is only a presiding member of the said

highest authority in the party and, in no way, is the'sole

repository' of 'decision making' in the party. Thus, in

view of the same, the submission that the decision

andf or the 'will of the Pakshapramukh is synonymous

with the will of the political party carurot be accepted.^ i\\

'.'r" 
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(b) It would also be appropriate to note that the 'SS

Constitution' does not even have a post called

Pakshnpramukh. However, it was argued by the 'UBT

faction' that the nomenclature differences in the '2018

Leadership Structure' and the SS Constitution is not a

relevant factor for the purpose of deciding the

preliminary issue. Even though, I have held in
Paragraph 117 that "20lSLeadership structure is not at

all in conformity with the SS Constitution", I shall

consider this submission.

(.) The Constitution of the Shiv Sena provides for Shiv Sena

Pramukh. The submission of the Petitioner that the Shio

Sena Pramukh mentioned in the SS Constitution is the

same post of Shizt Sena Pakshapramukh lermed in the 2018

Ieadership structure. By relying on the powers of Shio

Sena Pramukh it was argued by the 'UBT faction' that he

is the authority under the party constitution vested with

the power to remove any members of the party. Thus, it

was further argued that an authority who is vested with

such a power of removal reflects the will of the political

party with respect to removal of members for anti-party

activities. However, a complete reading of the said

provision in the party constitution reveals that the said

submission is factually wrong. The said provision, in

Page 97 of 747
o^

9eak6. N
\?\
t9u

. ?/t
"o 

//



\
uE\

relation to the 'powers of the Shizs Sena Pramuklt' clearly

provides that such a power is not absolute, and it has to

be exercised in consultation with the Rashtriya

I(aryakarini. Further, it has to be noted that, such a power

is only available to the Shio Sena Pramukh for the

purpose of removal of members mentioned in Article

VIII (Schedule B) of the said constitution. The said

schedule does not deal with 'leaders' of the party.

Leaders of the party is given under'(Schedule A)' of the

said Article. Thus, the Shia Sena Pramukh does not have

any power to remove any leaders of the party. Thus, the

submission of the Petitioner that Shri Uddhav Thackeray

aide letter dated 30.6.2022 had removed Shri Eknath

Shinde from the post of Shiv Sena Leader cannot be

accepted as such powers are not vested with the party

president. Hence, on this ground also, the submission

that the decision arld/ or the 'will of lhe Pakshapramukh is

synonymous with the will of the political party cannot

be accepted.

(d) lf this proposition is accepted then in a situation where

the 'Party President', who is also a legislator, itself

defects then he could simply escape the wrath of the

Tenth Schedule by pleading that'his decision is the will

of the party'. Further, if this proposition is to be accepted
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it would mean that no member can ever voice concems

against the 'Party Presidenf and the party president

might, possibly, be able to seek disqualification against

any member who questions his credibility. This would

run contrary to the concept of intra-party dissent. In view

of the clear and unequivocal findings of the Hon'ble

Supreme Court at Para 183 to 190 of Subhnsh Desai, I will

be falling foul of the Judgment of the Hon'bie Supreme

Court in Kihoto Hollohan, wherein tlu constitutional aalidig

of the Tenth Schedule was itself upheld on the ground that it

is not an anti-dissent lazo, tI this proposition is accepted.

IMether will of the 'majoity' leaders in the 2078 leadership structure is

synonymous with the 'will of the politiul party'

121. I shall now proceed to consider whether the will of the

majority leaders in the '20L8 leadership structure' is

synonymous with the'will of the political patry'. An altemate

submission was made that even rf the Pakshapramukh is not

accepted as the repository of the 'wi1l of the political party'

'the decision of the leadership structure has to be construed as

synonymous with thc 'will of the political party'. This proposition

is also devoid of merit, and I do not find any substance in it

for the following reasons:

*

(e,,
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The existence of split/rift in the leadership structure is

admitted by the Petitioner and/or the 'UBT faction' as

can be in{erred from the Petitioner's Afidaait in lieu of

Examination in Chief of PW-1 (Petitioner himselfl that the

leader of the 'UBT faction' did not have the support of

all the members of the 2018 leadership structure when

the rival factions emerged.

Thus, the submission that 'the decision of the leadership

structure hns to be construed as synonymous with the 'will of

the political party' could have, perhaps, be applied in a

situation where there is a dispute between some

members of the party and the (dgdldj leadership. In

such a case the leadership of the party could have,

possibly, taken the stand that their decision would have

Page 94 of 747
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(a) In a circumstance where there is no dispute amongst the

leaders, identiJiable by the constitution of a political

parry, this proposition would have held water.

However, the {actual matrix of the present matter is

different. This is a matter where there is a dispute within

the leadership structure itself. It is to be noted that in the

present matter rival factions have emerged in the

iegislature party, political party and thus inevitably

amongst leaders of the party as well. Thus, it would not

be wise to apply this proposition in the present matter.



(b) Thus, when there is a vertical rift in the party and two

factioru (within the said leadership structure), emerge as a

result of the said rift, leaders of either faction (both Shri.

Uddhaa Thackeray and Shri. Eknath Shinde) could equally

claim to represent the will of the political party. In that

case it would not be appropriate to take their decisions

as the " decision that carries the will and wish of the political

party" when the question of 'which faction is the

political party' is being considered.

L22.There, possibly, lies one more aspect that could be considered.

"Does the stand/decision of the majority number of leaders

(within the leadership struchtre identifiable and appointed according

to the constitution ofthepoliticalparty) could be construed as the

'will and desire' of the political party, in the event there is a

.ir dispute within the leadership structure",
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to be taken as the 'decision and will of the political

party' until they are so removed from the leadership

structure by a mechanism recognised by the constitution

of the said political party. However, as I have noted

earlier, in the present matter rival claims have emerged

within the leadership structure about the leadership

itself. In such a situation one leader's contention that his

will is the 'will of the political party' would be a

contradiction in terms.



123. For the purpose of answering this question one must look into

the constitution of the political party. In an event where the

party constitution provides for a mechanism to resolve a

con{lict of decision within the leadership structure then in that

case it would have been a guiding factor. However, if the

party constitution does not provide for such a mechanism,

then in that case it would not be appropriate to say that the

decision of the majority leaders would have to be accepted as

the one which conveys the 'will of the political party' .

124. This aspect need not be further considered in view of the fact

that in any case, 'UBT faction' has not placed any material on

record to even suggest that any meeting ol lhe 'Rashtriya

Karyakarini' was called for where any decision in relation to

the 'real political party' was resolved so as to identify the

'leader' andf or the whip who carried the 'will of the political

parry'. Thus, in the absence of any such material, indicating

arty'ma orr decision' of the rashtriya karyakarini in relation to

the 'real political party' identifying the 'leader' and/or the

whip who carried the 'will of the political party' , would be an

impossible ask. Any conclusions reached would be without

basis in law and evidence of fact. The submission that the

'UBT faction shall be taken as the real political party' is

entirely based on a conjecture that'if there were a decision taken
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in relation to tfu political party by the Rashtriya lGryakarini', then

UBT faction would haoe had the majority' .

125. At this juncture, the Petitioner's claim about a meeting

purportedly held on 25th lune 2022 has to be dealt with. It is

the Petitioner's case that a Rashtriya lGryakarini meeting was

held on 25h June 2022 and certain resolutions were passed. In

support of this case Petitioner had produced certain

resolutions of 25n June 2022. Those documents are disputed

by the Respondents. Mr. Jethmalani, learned Counsel for

Respondents, objected to the said documents being considered

on the ground that they were forged and fabricated and

demonstrated this before me by showing two separate

documents, one annexed6T by the Petitioner Shri Sunil Prabhu

to his Afidaztit in lieu of Examination in Chief and the other set

of the same documents which are annexed to the Supreme

Court Convenience Compilation Volume-Il68. In the first set of

documents, annexed to the Afidaait in lieu of Examination in

Chief, termed as Minutes of the meeting of Rashtriya

Karyakarini are purportedly 7 resolutions passed in the said

meeting. In none of the resolutions, there is any signature of

any person whose names are shown on the said document.

Only on Page 105 (of Shri Sunil Prabhu's Affidaait In lieu of

Examination in Chiefl there is a sole signature of Shri Vinayak

6r Page No. 101 ofthe Pedtioner's Afidauit ir hez of Exanitatior ia Cbicl
68 Page No. 247 of the SC Compilation Volume-Il

trl(ss15\a\
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Raut (zuho is shottn as Shia Sena Se*etary). The perusal of the

said document shows that the meeting was termed as

"Rashtiya Karyakarini" .In the second set of documents, which

are annexed to the Supreme Court Convenience Compilation

Volume-Il, the resolutions are shown on different pages, and

they are not part of any minutes which was annexed to the

Affidaait In lieu of Examination in Chief of Shri Sunil Prabhu.

These resolutions are shown on the letterhead of Shiv Sena

"Rashtiya lGryakarini Baithak (Pratinidhi Sabha). Petitioner

relied on these documents to show that seven resolutions have

been passed but in none of the documents there is even a

single signature save and except for signatures of two persons.

The names mentioned as Proposer and Seconders are not even

members of Rashtriya Knryakarini, like Shri Rahul Shewale,

who is not a member ol Rashtiya Karyakaini, who has stepped

in as a witness and led evidence that there was no such

meeting. The same is the case with Shri Vinayak Raut and Shri

Arvind Sawant. They are also not members of the said

Rashtriya Karyakarini. The petitioner had claimed that the said

meeting was held on 25.6.2022 at Sena Bhavan whereas, Shri

Uddhav Thackeray claimed that the said meeting was held

through video conJerence. This has been stated by Uddhav

Thackeray in his Submissions before the Election Commission

filed on 9.1.2023. This itself casts doubt on the authenticity of

the documents and holding of any such meeting of either



Rashtriya Karyakaini or Pratinidhi Sabha.The Petitioner himseU

is not sure whether it was Rashtiya Karyakarini or Pratinidhi

Sabha. Thus, in view of the above the said document cannot be

permitted to be relied on.

125. Petitioner suggested that a look into how the Shiv Sena settled

conflict of decisions within the leadership structure in the past

might shed some light into this. However, in the present

matter, no such materials are placed before me, to even

suggest such instances which happened in the past where the

majority decision within the leadership structure is taken as

the 'will of the political party'. It is to be also noted that the

Petitioner has neither pleaded nor provided any material to

show that historically the decision of the majority within the

leadership structure is taken to be the final decision of the

political party whenever there was a conflict of decisions

within the leadership structure. Thus, for this reason also, it

would not be appropriate and correct to accept the

proposition that the "decision of the majority leaders within

the leadership sfructure would have to be accepted as the one

which conveys the will of the politicalparty" .

127. As a passing note, I must also add that the majority rule,

possibly, could have been applied in a normal situation where

there is'dissent'in respect of some policy m.dfot

administrative decisions of the party, however such a simple

Page 99 of 141

Vrr'""
// * .,'---\'
/q-/ tali '

N,):Zv9
i'il
,*//



rule/test shall not be applied to determine an existential

question in relation to the Political Party, such as in the

present matter where'which faction is the real political party'

is required to be determined.

128. Thus, in view of the discussions recorded hereinabove, I am

not inclined to accept the submission of the'UBT faction' that

"will of the 'majority' leaders in the 2018 leadership structure is

synonymous with the will of the political party".

129. Thus, from Paragraphs 112 to 728,I have dealt with whether

the relevant leadership structure read with the 'SS

Constitution' provides answer to the question 'which faction

is the real political parly'. In view of the same I record my

conclusions and findings thereon as under:

(u) 2018 Leadership structure is not at all in conformity with

the Constitution of the Shiv Sena and thus does not

provide a reliable outcome andf or answer to the

question 'which faction is the real politiwl party' andhence

cannot be relied upon to determine thepreliminary issue.

(b) Decision of the'Pakshapramukh' is not synonymous with

the'will of the political party' and thus if there is a rift in

the leadership structure the decision of the

L€ol5'
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'Pakshapramukh' carnot be taken as the 'will of the

political party'.

(c) When there is a vertical rift in the horizontal leadership

hierarchy of the political party and both the factions

within the said leadership structure, emerged as a result,

claim to represent the will of the political party, it would

not be appropriate to apply the test of which of the said

faction s " decision carries the will and wish of the political

party".

(d) In the case of Shiv Sena Political Party "will of the

'majority' leaders in the 2018 leadership structure"

cannot be said to be s;monymous with the will of the

political party.

130. In view of the finding recorded in the preceding paragraph, I

hold that the 2018 leadership structure read with the 'SS

Constitution' DOES NOT provide any reliable answer to the

question 'which faction is the real political party' and

consequently the '2018 leadership structure' cannot be the

yardstick to determine which faction is the real political party.

131. After having come to the conclusion that neither the test o

constitution nor the (ii) the 2018 leadership structure can be made

yardsticks to determine which Iaction is the real political partlt, l*

6"
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have to now proceed to determine 'whether legislative

majority can provide answer to the question'which faction is

the real political parry' and consequently determine which

faction is the real political party accordingly'.

Legislatia e maj ority consider ed.

L32. As recorded earlier in Paragraphs 84 herein, the Hon'ble

Supreme Court in Subash Desai (Supra), has held that the

question of 'who the real political party is', has to be

considered and determined after Sving due weightage to (i)

the 'SS Constitution' (ii) the leadership structure of the pafty

and (iii) legislative majority, if two or factions claim to be the

real parry. Having arrived at the conclusion that '201.8

leadership structure read with the relevant Constitution of the

Shiv Sena DOES NOT provide a reliable outcome to settle the

issue of 'which faction is the real political party', I now turn to

the test or mechanism that exists based on the legislatiae

majority. It is a well settled position of law that where the

question arises as to which group is the party, strength of each group

becomes an important and releztant factor1e.It is obvious why the

legislative majority becomes a relevant criterion to be taken

into account to decide which faction is the real political party.

6e Saqiq AIi & Aff Vs. Election Commission of India (1972) 4 SCC 664
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133. For the purpose of determining which faction enjoyed the

legislative majority, and in considering that the present

preliminary issue has to be determined prima-facie, I have to

only look into whether 'majority' in the legislature party can

be discemed or inferred from the office records of the

Legislature Secretariat. No other documents can be taken into

account at this point in time, and I have to only consider

documents or materials which were on record of the

Legislature Secretariat which were put up before the Speaker

recognising the 'whip and the 'leader', since the entire

. objective of determining 'which faction is the real political

party' is to determine who was the duly authorised whip

andf or leader of the legislature party who carried the will of

the political party.

134. Further, it is to be also borne in mind that the 'legislative

majority, relevant for the purpose of determining the

preliminary issue is the legislative majority which existed af fhe

releoant point in time when iaal factions emerged. Thus, the

legislative majority which existed, and/ or which is discemible

from (21.tJune2022) and (22"a June2022) has to be seen.

135. In line with the analysis recorded in the earlier, it is noted that

there exist only three documents on the record of the

legislature secretariat, i.e., (i) 'UBT faction' Resolution dated

21$ June 2022, (i1)'Shinde faction' Resolution dated 21't June
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2022 (recek:edby the legislature secretariat on 22"d lune 2022) and

(iii) 'Shinde faction' Resolution dated 23'd ]une 2022 which

could shed light on the 'legislative majority' which existed on

the relevant point in time.

135. These Resolutions were passed by both 'UBT faction' and the

'Shinde faction' respectively, whereby the status of the'leader'

and the'whip' were sought to be changed. While each faction

has taken its separate resolutions, the support gamered for the

said resolutions, would indicate the respective strength of

each faction. Thus, the Resolution with the larger numerical

strength would indicate that the Resolution was backed by the

legislative majority, which in turn could be a determinative

factor in deciding'which faction was the political party at the

relevant point of time'. Consequently, the preliminary issue can

be answered accordingly. It is made clear that, these

resolutions are only considered (at this juncture) to see the

numerical strength and I am in no way dealing with other

issues which arise out of the said document as raised by the

parties.

'UBT faction' Resolution dated 2L't June 2022t0

137. The Resolution dated 21s June 2022, passed by the 'UBT

faction', merely states that a meeting of the SSLP was held on

r0 Anoen:te-P3 (@Page 16) of rhe Disqua.lification Petirions No. 01 to 16
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21't June 2022 and in the said meeting certain resolutions were

passed. The said document shows Shri. Ravindra Waikar as

the'proposer' and (i) Shri. Uday Samant, (ii) Shri Dada Bhuse

and Shri. Sanjay Rathod as the seconders of the said

Resolution.

138. Thus, it is not clear as to how many legislators supported the

said resolution on the said meeting. Petitioner relied upon the

'Attendance Sheet' of ,nu 21st or June 2022 lo claim that all those

MLAs who have signed the said attendance sheet had

supported the said resolution. Thus, based on the

aforementioned document,'UBT faction' claimed the support

of 24MI-As of Shiv Sena. However, out of these 24 MLAs, four

MLAs, namely Shri Yogesh Kadam, Shri Uday Samant, Shri.

Deepak Kesarkar and Shri Dilip Lande have, in their

Examination in Chief, denied their signatures on the said

attendance sheet and further stated that no resolutions were

passed on 21st June 2022. Further, a comparison of the Original

of the said Attendance Sheet, produced along with the Affdaoit in

Iieu of Examination in Chief, and a copy of the attendance sheet,

produced and oeified as a true copy alongwith the petition, reveals

that they do not match and there are glaring discrepancies.

139. The copy claimed to be the original of the said attendance

sheet has a handwritten date of '2L,t June 2022' whereas the

copy, verified as the true copy of the original, produced along
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with the Petition does not have the date. Further, it is to be

also noted that Shri. Sunil Prabhu in his cross examinations

stated that the 'document relied as the 'attendance sheet

reflecting the support to the 'UBT Resolution dated 21't June

2022' is in fact a register of MLAs to whom the Whip sf /lst ot

]une 2022 was served and receivedTl.

140. So, a conjoint reading of the facts that (i) some of the MLAs,

who purportedly signed the said resolution, denied their

signatures, (ii) there are glaring discrepancies in the said

resolution and (iii) the statement of Shri. Sunil Prabhu that

document relied as the 'Attendance sheet of MLAs present

when UBT Resolution dated 21$ June 2022 was passed' is in

fact a register of MLAs to whom the \tVhip of the )lst or June

2022 was served and received, makes the said document

unreliable for determining the strength of 'UBT faction' at the

relevant point of time.

141. However, at this juncture, since the resolutions are looked into

only for the purpose of determining the numerical strength of

support each faction had on 21't June 2022, the resolutions is

looked at only for that limited purpose. Thus, a perusal of the

'UBT faction resolution dated 21st June 2022' reveals that'UBT

faction' had a support of 4 legislators. The submission that

'UBT resolution' had the support of 24 legislators cannot be

71 Answer to Question No. 86, given bv the Peritioner Shri. Sunil Prabhu e!f-l).
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accepted for the simple reason that, mere presence in the said

meeting of an MLA cannot be taken to mean that all those

present supported the said resolution. Thus, even if we are to

ignore the discrepancies in the resolution, only for the purpose

of determining the numerical strength, at the most 'UBT

faction' had the support of 4 legislators and the attendance

sheet carurot be taken as a material which proves the support

to the said resolution.

'Shinde faction' Resolution dated 21* lune 2022

1,42,The Resolution dated 21* l,,ne 2022, passed by the 'Shinde

faction', was supported by 31 MLAs of Shiv Sena. However, it

is pertinent to note that there exists a discrepancy in the

'Shinde Resolution dated 21* June 2022' as well. However, at

this juncture, since the resolutions are looked into only for the

purpose of determining the numerical strength of support

each faction had on 21s June 2022, the resolutions is looked at

only for that limited purpose. Thus, a perusal of the 'Sinde

faction resolution dated 21" June 2022' reveals that 'Shinde

faction had a support of 31 legislators.

'Shinde faction' Resolution dated 23d lune 2022

143. Even though parties have not produced it, there is one more

Resolution of the'Shinde faction' which is on the record of the

Legislature Secretariat. This is the Resolution dated 23rd June

2022 received by the legislature secretariat on 24th Jwe 2023.
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The Resolution dated 23.d June 2022, passed by the 'shinde

faction, was supported by 37 MLAs of Shiv Sena, where 34

MLAs out of the said 37 MLAs re#firmed the resolution dated

21* June 2022 passed by the 'Shinde faction' and further

records that this Resolution was passed in view of the

subsequent additional strength gamered by the 'shinde

faction'. Thus, from this document it can very well be inlerred

that 34 MLAs have supported the'shinde Resolution dated

21* June 2022' whereby Shri. Eknath Shinde was re-affirmed

as the leader of SSLP and Shri. Bharat Gogawale was

appointed as the '\t\4rip' of the party. This is an admitted

position and the fact that the 'UBT faction' has filed petitions

against them under the Tenth Schedule, is an express

admission of the strength of 'Shinde faction'.

74J,In view of the above observations and findings I hold as

follows:

(u) '\4trhich faction is the real political party' is discernible

from the Legislative majority which existed when the

rival factions emerged.

(b) Legislative majority, which existed when the rival

factions emerged can be discerned and/or inferred from

(i) the 'Shinde faction Resolutions dated 21* l:ur:re 2022 &.

23rd June 2022' available on record of the Legislature
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Secretariat, and the (ii) admitted position which can be

inJerred from the initiation of Petitions against 38

legislators of 'Shinde faction'by the'UBT faction'.

(c) 'Shinde faction' had an overwhelming majority of 37 out

of 55 MLAs when the rival factions emerged.

145. From my analysis, observations, conclusions, and findings

recorded in the Paragraphs 82 to 144 hereinabove, I hold that

'Shinde faction' was the 'real Shiv Sena Political Party' when

the rival factions emerged ovr21.tJune2022.

146. The Hon'ble Supreme Court has pointed out in clear terms

that it is necessary for me to determine the question as to who

the authorized Leader of the Shiv Sena is, and who is its

authorized \Arhip, and that I should do so by considering the

matter from the point of view of their appointment by the

political party, and not the legislature party. In Subash Desai

(Supra), and I quote the relevant portion, the Hon'ble Supreme

Court has held that the concepts of 'political party' and

'legislature party' are distinct concePts and the concept of

'political party' cannot be conflated with the 'legislature

party'. In this regard it has been held as under:

.tu \9
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(a) Parliament in its constituent capacity was conscious

of the necessity of not allowing anti-defection laws

to stifle intra-party dissent and the freedom of

expression of legislators. It was with this objective

that the defences of merger and split (which was

later omitted) were introduced. The Tenth Schedule

conJers legitimacy to the actions of the legislators

which would otherwise lead to disqualification if a

substantial number of legislators (two-third in the

case of a merger, and one-third in the case of the

erstwhile provision for a split) disagree with the

political party. The Tenth Schedule recognizes the

independent existence of the legislature party to the

limited extent of presenting a defence to the actions

of the legislators which would otherwise have

amounted to defection; and

(b) Section 29A of the Representation of the People Act

1951 requires an association of individuals calling

itself a political party to be registered with the ECI.

The party need not have returned candidates to the

Page 110 of 141
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105. 'Political partv' and 'legislature partv' cannot be

conflated. The contention of the respondents that

political partv and legislature partv is inextricably

intertwined is erroneous for the following reasons:



5

assembly to be registered as a political party. Under

the Symbols Order, a political party receives

recognition as a State Party or a National Party

based on the total number of candidates returned to

the assembly by the political party, and/or the total

percentage of votes secured in the election. The

purpose of the requirement under the Symbols Order

is to identify whether the political party has a

substantial presence in the electoral fray to freeze an

electoral symbol for that party. The Symbols Order

does not refer to an association of legislators de hors

the political party like the Tenth Schedule. It

recognises a 'legislator' and a'political party.' Thus,

the reference to provisions of the Symbols Order to

argue that the concepts of political party and

legislature party are intertwined does not hold merit

because the concept of legislature party is not

recognized by the Symbols Order."

147.The Hon'ble Supreme Court further held, and I quote from

their judgment below, that the direction to vote or abstain

from voting must be issued by the Political Party or by any

person or authority authorized by it. It was held that the Tenth

Schedule stipulated in unequivocal terms that the direction

pd
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(u) Paragraph 2(1)@) of the Tenth Schedule

provides that the direction to vote or abstain

from voting must be issued the olitical

orb an erson or authori

authorized it," with the word'it' referring to

the political party. The provision states that

prior permission must have been received from

the political party if the member wants to vote

contrary to the direction issued, and the

political party must condone such action within

fifteen days . The provisions of the Tenth

Schedule sti ulate in un uivocal terms that

the direction must come from the political

and not the le slafu re The

distinction between political partv and

1e 1afure IS made in the definition

clause in Parasraph 1

I.
s
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must come from the political party and not the legislature

party:

"109. On a literal interpretation of the provisions of

the Tenth Schedule, the 1986 Rules and the Act of

1956, the direction to vote or abstain from voting

arises from the political party and not the legislature

party for the following reasons:

*
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about it. The Tenth Schedule would become

(b) It is an accepted position that the Whip

communicates the directions of the party to its

members. The phrase 'Whip' is neither used in

the Tenth Schedule nor in the 1986 Rules. The

phrase finds a mention in the Act of 1956 as one

of the offices that would not be covered within

the meaning of 'office of profit.' The

explanation to Clause 23 of Schedule I in the

Act of 1956 states that the Chief \4/hip is

declared by the party forming the Government.

The reference to 'pafty' in the explanation

clause means political party and not legislature
7
E

Y
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unworkable iJ the term 'political part.v' is read

as the'legislature parlv.' A clear demarcation is

made between political party and legislature

party for the purpose of a merger under

Paragraph 4, which stipulates that two-thirds

of the members of the legislature party must

have agreed to a merger of the original political

party before such a merger can be deemed to

have taken place. To read the term 'political

party' as 'legislature party' would be contrary

to the plain language of the Tenth Schedule.



party because the term 'party' is used to depict

political party in conunon parlance; and

(.) The respondents urge that the Whip is chosen

bv the lesisla fure partv because Rule 3(1)(a) of

the 1986 Rules provides that the Leader shall

inform the Speaker of the names and

desisnations of the members who have been

authorized bv it for communicatin s with the

S for the oses of these rules. This

arsument is erroneous . The phrase'any other

member who has been authorized to

communicate with the Speaker' in Rule 3(1)(a)

must be read with the definition of 'Leader'

under Rule 2(f), which includes such other

member authorized to act in the absence of the

Leader or discharge the functions of the Leader

for the purpose of the Rules. When read

together, it is evident that Rule 3(1)(a) refers to

the furnishing of information about members

who have been authorized to act as the Leader

in the absence of the Leader themselves. The

\A/hip interacts with the members of the

Iegislature pafiy to communicate the

direction(s) of the political party. Rule 3(5)*
Tr-

T

t

t"q

5Qeaks.
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which prescribes that the Leader has to inform

the Speaker if the political party has condoned

the prohibitory actions of the members of the

legislature party clearly establishes that it is

only the Leader who communicates with the

Speaker for the purposes of the 1986 Rules.

This is all the more evident since Rule 3(5)

requires the Leader to inform the Speaker in a

situation where the Leader votes or abstains

from voting contrary to the direction of the

political party. Under the 1986 Rules, the I{hip
is not the designated authority to file

disqualification petitions. Rule 6 provides that

a petition for disqualification can be filed by

any member of the Maharashtra Legislative

Assembly. The argument of the respondents

that the legislature party appoints the \Alhip

fails, so far as it is based on the provisions of

the 1986 Rules discussed in this paragraph."

"LL0. In Mayawati (supra), the appellant issued a

direction to all the MLAs of the BSP directing them to

vote against the motion of no confidence moved by

the BJP. Twelve MLAs belonging to the BSP voted in

favour of the no conJidence motion. The appellant
*

T,
E
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filed petitions for disqualification against these

twelve MLAs for the violation of Paragraphs 2(1)(a)

and 2(1Xb). The Speaker dismissed the

disqualification petitions. One of the findings of the

Speaker was that it was not proved that the appellant

was authorized to issue the direction on behalf of the

political party. The order of the Speaker was

challenged before this Court. It was submitted that

'political party' in Paragraph 2(1)(b) must be read as

'political party in the House', meaning the legislature

party. Srinivasan, J. in his separate opinion rejected

this argument and upheld the order of the Speaker

by observing that there was no material to indicate

that the appellant was authorized by the BSP to issue

the direction. ln this context, Srinivasan, J. held that

'political party' cannot be read as 'legislature party'

for the following reasons:

(u) The phrase'political party' in Paragraph 2(1)@)

cannot be interpreted to mean legislative party

while the same phrase in Paragraph 2(1)(a)

retains its original meaning.

(b) Such an interpretation would render

explanation(a) to Paragraph 2(1) otiose because

le-$
7r-

\
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a legislature party cannot set up a person as a

candidate for election.

(c) Disqualification from membership of the

assembly is a serious cousequence. Such a

consequence can only ensue from voting

contrary to the direction of the Political Party;

and

(d) ln Kihoto Hollohan (Supra), it was held that to

balance the competing considerations of the

anti-defection law and intra-party dissent, a

direction to vote (or abstain from voting) can

only be given if the vote would alter the status

of the govemment formed or if it is on a policy

on which the political party that set up the

candidate went to polls on. Only the political

party and not the legislature party can issue

directions concerning issues of this nature.

111. Hence, the plain meanins of the provisions of

the Tenth Schedule 1986 Rules and Act of 1956

indicate that the VVtr-ip and the Leader must be

a ointed the litical

112. The Tenth Schedule was introduced to thwart

the growing tendency of legislators to shift allegiance
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to another political party after being elected on the

ticket of a certain political party. The defection of

MLAs would alter the composition of the House, and

in most cases would lead to the toppling of the

Government. Moral and democratic principles are

compromised when a legislator shifts allegiance after

the electorate votes for that legislator on the belief

that they represent the ideology of a certain political

party. The Tenth Schedule was introduced, as the

Statement of Objects and Reasons of the Constitution

(Fifty Second Amendment) Bill 1985 states, to combat

the evil of political defections which was "likely to

undermine the very foundations of our democracy

and the principles which sustain 7t."72 In Kihoto

Hollohan (supra), SR Bommai, and Kuldip Nayar v.

Union of IndiaT3 this Court recognized that political

parties are central to the Indian democratic set-up,

and that the Tenth Schedule seeks to curb defections

from political parties. When the anti-defection law

seeks to curb defections from a political party, it is
only a logical corollary to recognize that the power to

appoint a \tVhip vest with the political party.

12 Statement of Objects and Reasons appended to the Constimcion (Fifq'-second Amendment) Bill, 1985

@i11 No. 22 of 1985) which was enacted as the Constirution (Fifty-second Amendment) Act, 1985
13 (2006) 7 SCC 1

* -\r
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113. To hold that it is the le lature which

appoints the Whip would be to sever the fizurative

umbilical cord which connects a member of the

House to the political partv. It would mean that

legislators could rely on the political party for the

purpose of setting them up for election, that their

campaign would be based on the strengths (and

weaknesses) of the political party and its promises

and policies, that they could appeal to the voters on

the basis of their aJfiliation with the party, but that

they can later disconnect themselves entirely from

that very party and be able to function as a group of

MLAs which no longer owes even a hint of allegiance

to the political party. This is not the system of

governance that is envisaged by the Constitution. In

fact, the Tenth Schedule guards against precisely this

outcome.

114. That a l4/trip be appointed by the political party

is crucial for the sustenance of the Tenth Schedule.

The entire structure of the Tenth Schedule which is

built on political parties would crumble if this

requirement were not complied with. It would

render the provisions of the Tenth Schedule otiose

and have wider ramifications for the democratic
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fabric of this country. Thus, the Courts cannot be

excluded by Article 212 from inquiring into the

validity of the action of the Speaker recognizing the

lVhip."

148. Further, while discussing the legality of the recognition of

'Leader' and the 'Whip' of Shiv Sena accorded by the Letter

dated 03.a July 2022, the Hon'ble Supreme Court held in

Paragraph 119 ol SubashDesai (Supra)14, that the Speaker ought

to have taken into consideration the 'split' that took place

within the Shiv Sena which were discemible from lwo sets of

resolutions placed on record by the Shiv Sena before the

Legislature Secretariat appointing two different Leaders and

Whips. Thus, what emerges from the aforementioned

paragraph of Subash Desai (119) read with pxagraph 157 ol

Subash Desai (Supra) is that in case rival factions have emerged

and rival claims for recognition of the Leader and the Whip

are raised, the Speaker would have to satisfy himself that the

said appointment were done by the'real political party'and in

accordance with law, and not arbitrarily. But it is not enough

to establish that the appointment was done by the real

political paty, it must also be seen if the appointment

reflected the will of the real political party. The argrrment that

it has always been the convention that the Whip and the

'a Paragraph 119 of Subash Desai.
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Leader was elected by the legislature parry and not the

political party cannot be taken into consideratiory even though

it is true in the State of Maharashtra that it was the

convention, in view of the clear law laid by the Hon'ble

Supreme Court in SubashDesai (Supra).

L49. As noted earlier, in view of the fact that in the present matter

rival factions have emergedTs and both the factions claimed to

be the real political party, it necessitated determining'which

faction was the real political party' when the rival factions

emerged. The said determination would aid in finding

whether recognition of appointment sought for leader andf or

the whip comes from the real political party. The said

preliminary determination is also relevant in considering

'whether a whip, who stood appointed when rival factions

emerged continued to be the'Whip so authorised by the real

political party, who reflected the will of the real political

parry'.

150. Having already found that the 'Shinde faction' were the 'real

Shiv Sena Political Party' when the rival factions emerged on

21* June 2022' now I proceed to determine the controversy

surrounding the appointment and removal of the Whip.

7s Finding that rival factions have emerged is recorded in Paragraphs 1 19 of Subash Desai.
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151. The Hon'ble Supreme Court, while discussing the legality of

the recognition of 'Leader' and the 'Whip' of Shiv Sena

accorded by the Letter dated 03.d July 2022, held that the

Speaker ought to have taken into consideration the 'split' that

took place within the Shiv Sena which were discernible from

two sets of resolutions, appointing two diJferent 'leaders' and

'whips', placed on record by the Shiv Sena before the

Legislature Secretariat. Further, the Hon'ble Supreme Court

held in Paragraph 1,24 of Subash Desai that the Speaker must

recognize the Whip and the Leader who are duly authorized

by the Political party after conducting an enquiry in this

regard and in keeping with the principles discussed tn Subash

Desai (Supra)76. This necessitates a revisit of the Order dated

03,d July 2022which recognized the Shri. Eknath Shinde as the

'Leader' of the SSLP and Shri. Bharat Gogawale as the'Whip'.

152. Shri. Sunil Prabhu came to be appointed as the '\A/hip' of the

Shiv Sena Political Party aide Resolution dated 31$ October

2019. There is no dispute as to the fact that he continued to be

the 'duly authorLed whip' till 21$ June 2022. However, since

the rival factions emerged on 21* June 2022, it will have to be

determined whether the appointment of Shri. Sunil Prabhu

continued to reflect the 'will of the political party' once rival

factions emerged. As stated eariier, the emergence of rival
r*Z
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factions occurred the moment when the 'Shinde faction'

passed the Resolution dated 21* June 2022, removing Shri.

Sunil Prabhu as the Whip. But was the removal of Shri Sunil

Prabhu done by the 'real Shiv Sena Political Party'? If it was,

then from the very moment of passing of the resolution to

remove him, Shd. Sunil Prabhu ceased to be the duly

authorized whip.

153. I have already held that the 'Shinde faction' was the real

political party when the rival factions emerged. Thus, it must

be concluded that Shri. Sunil Prabhu ceased to be the duly

authorized whip and thus ceased to reflect the will of the real

political party when the rival factions emerged.

154. The question as to whether the said resolution was passed by

the Legislature Party and not the Political Party would also

have to be considered. A submission made by the Petitioner

has to be addressed. The Petitioner subrnitted that'even if we

are to take that Shri. Sunil Prabhu did not continue to reflect

the 'will of the real political party', his removal was still

invalid as it was done by the'Shiv Sena Legislature Party' and

not the 'Shiv Sena Political Party'. To buttress this, the

Resolution dated 2L* ltne 2022 passed by the Shinde faction

was relied upon. According to the Petitioner, in view of

principles laid down by the Hon'ble Supreme Court in Subash

Desai in Paragraph 111, to 11-,4, the 'appointment' has to be
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made by the 'Shiv Sena Political Party' and not the 'Shiv Sena

Legislature Party'.

155. \Alhile this appears to be an attractive argument at first blustr, I

am unable to accept it. It is necessary to look into certain

principles in respect of the 'role of the whip' laid down by the

Hon'ble Supreme Court in Subash Desai. The Hon'ble Supreme

Court has held that the Leader and the \{hip, in respective

roles, are the figurative umbilical cords between the legislators

and the real political party.

156. Once it has been held that the Shinde Faction was the real

political parfy, it is no longer possible to accept the

proposition that a Whip appointed prior to the emergence of

the faction previousiy would continue to hold the power

especially when he did not belong to the real political party. It

could be argued that his removal was by a resolution of the

Legislative Party, and not by the political party. But this is

easily answered when it is understood that the recognition of

the Shinde faction as the real political party has resulted in

severing the umbilical cord that connected Sunil Prabhu to the

real political party. If this were not so, then the legislators

would have no choice but to follow the direction of any \Atrhip

which might not reflect the will of the political party or might

even be contrary to the intent or directives issued by the

Page 124 o1141
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political party. Such a Whip could act with impunity against

the will of the political party as well as its Legislature Party on

the spacious assumption that his original appointment was

validly made.

L57.ln view of my finding that the'Shinde faction'was the real

political party, when the rival factions emerged and in view of

the Resolution dated 23rd June 2023 passed by the 'Shinde

faction, I have come to the conclusion that, Shri. Eknath

Shinde was validly appointed as the 'Leader' by the Shiv Sena

Political Party on 2l,tJune2023.

158. In view of my findings that the 'Shinde faction' was the real

political party when the rival factions emerged, and that Shri.

Sunil Prabhu ceased to be the 'duly authorized whip' from 21..t

June 2022, I further conclude that, Shri. Bharat Gogawale was

validly appointed as the '!\4rip' as that was the reflection of

the will of the Shiv Sena Political Party as on 21"t June 2023.

L59. Following are the final conclusions from the analysis,

observations, conclusions, findings, and rulings recorded from

Paragraph 82 to Paragraph 158 hereinabove, I conclude as

follows:
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(A) 'Shinde faction' was the 'real Shiv Sena Political Party'

when the rival factions emerged on 21't June 2022.

(B) Shri. Sunil Prabhu ceased to be the 'duly authoized whip'

from 21.t June 2022.

(C) Shri. Bharat Gogawale was validly appointed as the

'Whip'by the Shiv Sena Political Party on 21*June2022.

(D) Shri. Eknath Shinde was validly appointed as the

'Leader' by the Shiv Sena Political Party on 21* ]une

2022.
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C. Haae the Respondents incurred disqualification in

terms of Paragraph 2 (1) (a) of the Tenth Schedule of the

Constitutiofl on account of theil acts, omissions, and

conduct?

160. Petitioner has contended that the Respondents are liable to be

disqualified on various grounds. Both the Petitioner's and

Respondents' submissions are recorded in Section (II)

hereinabove. The various grounds on which the Petitioner

based the plea for disquali{ication is dealt with.

IMether the (alleged) conduct of Respondents in (purportedly)

becoming'totally incommunicado' attract disqualification under

Paragraph 2 (L) (a) of the Xth Schedule?

161. The first ground on which the Petitioner sought

disqualificafion of the Respondents is that the Respondents

became 'incommunicado'. This submission cannot be accepted,

and the Respondents cannot be held to be disqualified on this

ground for the following reasons:

(a) This ground is a mere allegation and, apart from a mere

assertion that the Respondents have gone

'incommunicado', the Petitioner has not put forth any

evidence or material to substantiate it. For instance, the

Petitioner has not provided any material about 'who**
k:
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was sought to be contacted and by whom, when such an

attempt was made etc. A mere unsubstantiated

statement that the legislators have gone

'incommunicado' cannot even be a ground to attract

disqualification under Paragraph Z (f) (a) of the Tenth

Schedule.

&) \Alhen rival factions emerge in a political party,

especially within the leadership, it is possible for both

the factions to allege that the other faction has gone

'incommunicado'. In such a circumstance, especially in the

Iight of the law laid down by the Hon'ble Apex Court in

Subash Desai (Supra), it would not be correct to hold any

faction to have incurred disqualification for going

'incommunicado' without first determining which of the

factions is the 'real political party' reflecting the 'will of

the political party'. Also, having held that the 'Shinde

faction' was the real political party, when the rival

faction emerged, the submission of the Petitioner that

the Respondents have gone 'incommunicado' ceases to

hold any meaning for the purpose of disqualification.

(c) On the 20th of June 2022, elections for the Legislative

Council were held. In his cross examination, Shri. Sunil

,*
or*
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Prabhu (Pw-l)zz stated that all the MLAs were present

for the same. In the face of this evidence, it would not be

possible to accept that the legislators had gone

incommunicado.

(d) Respondents have pleaded that they have been in touch

with the 'UBT faction'. They substantiated it by stating

that Shri. Milind Narvekar and Shri. Ravindra Phatak

(MLC) of the 'UBT faction' had gone to Surat and met

Shri. Eknath Shinde and other Respondents, on 21't June

2022 on the instructions of Shri. Uddhav Thackeray. This

fact was not denied by the Petitioner Shri. Sunil Prabhu

when a suggestion was put to him in the cross

examination.Ts In fact the Petitioner admitted that Shri.

Milind Narvekar and Shri. Ravindra Phatak (MLC) of

the'UBT faction' had gone to Surat and met Shri. Eknath

Shinde and other Respondents.TeAlso, three of the

witnesses for Respondents have testified that Shri.

Milind Narvekar and Shri. Ravindra Phatak (MLC) of

the'UBT faction'had gone to Surat and met Shri. Eknath

Shinde and other Respondents, on 21't June 2022 on the

instructions of Shri. Uddhav Thackeray.a0 This testimony

stood the test of cross examination, and the Petitioner

7r 
Quesdon No. 55 & 56 of the Cross Examination of Shri Sunil Prabhu ew-1).

78 Quesdon No. 28 of the cross examination of Shri. Sunil Prabhu eW-1)
7e 

Quesdon No.28 of the cross examinadon of Shri. Sunil Prabhu (PW-l)
80 Affidar"it in lieu of Chief Examination of Shri. Dilip Lande, Shri Uday Samant, and Shri. Deepak
Kesarkar.*

o
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could not establish otherwise. Thus, on this count also, it

would not be possible to accept that the legislators were

'incommunicado'.

lNhether the (alleged) deliberate absence of Respondents in the SSLP

meeting purported to be held on 21-'t lune 2022 attract

disqualification under Paragraph 2 (1) (a) of the Xth ScheduleT

L52. The second ground on which disqualification is sought is that

the Respondents deliberately remained absent in the SSLP

meeting held on 21't ]une 2022. Petitioner relied on the

'Attendance Sheet Register of the meeting dated 2L* lune 202281" .

After having considered the submissions advanced on this

ground, I hold that Respondents cannot be held to be

disqualified on this ground, in view of my conclusion that (l)

the 'Shinde faction' was the real political party when riaal factions

emerged and (ii) Shri. Sunil Prabhu ceased to reflect the 'will of the

political party' fro* the moment riaal factions emerged. Thus, it

would not be correct to say that Shri. Sunil Prabhu had any

authority to call any meeting of the SSLP. Hence, on this

ground alone, Petitioner's case that the 'Respondents were

liable to be disqualified for non-attendance of the meeting

dated 21* ]une 2022, is liable to be rejected.

81 Annexure-P2 @Page 11 in Pedrion No. 01-16 of.2022.
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153. Irrespective of any conclusions that may be reached about

'which faction was the real political party' Respondents could

not be held to be disqualified, on the ground that they

deliberately remained absent in the SSLP meeting held on 21$

June2022. This is because of the following reasons:

(u) Petitioner relied upon the'Attendance Sheet' of the 21stor

June 2022 to claim that all those MLAs who had signed

the said attendance sheet were present in the meeting,

while those who did not sign were not present. Even

though this document is not reliable and cannot be taken

as a proof of non-attendance of Respondents in the

meeting held on 21.t June 2022 (for the reasons stated

hereinbelow), from the very said document it is seen

that Respondents No. 01 (Shri Yogesh Kadam),

Respondent No. 03 (Shd Mangesh Kudalkar),

Respondent No. 04 (Shri Deepak Kesarkar), Respondent

No. 16 (Shri Sanjay Rathod), Respondent No. 17 (Shri

Dilip Lande), Respondent No. 21 (Shri Sada Sarvankar)

and Respondent No. 01 (Shri Dadaji Bhuse), are shown

to have been present in the said meeting dated 21't June

2022. Hence, on this ground alone Petitioner's case that

the Respondents are liable to be disqualifed for non-

attendance of the meeting dated 21't June 2022', has to be

rejected.
-r*\
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82 Answer to Question No. 86, given by the Petitioner Shri. Sunil Prabhu e!7-1)

Page 732 of 147

Petitioner relied upon the'Attendance Sheet' of the llstor

June 2022 to claim that all those MLAs who had signed

the said attendance sheet were present in the meetin&

while those who did not sign were not present. Based on

this document, the 'UBT faction' claimed that

Respondents remained deliberately absent. A

comparison of the Original Attendance Sheet, produced

along with the ffidaztit in lieu of chief examination of the

Petitioner Shri Sunil Prabhu (PW-l,), with the copy of the

Attendance Sheet, produced and aerified as a true copy

along with the petition, reveals that the two do not match.

There are glaring discrepancies. The copy claimed to be

the original of the said Attendance Sheet has a

handwritten date of '21,'t June 2022' whereas the copy,

verified as the true copy of the original, produced along

with the Petition does not have it. Further, Shri. Sunil

Prabhu stated in his cross examinations that the

document relied as the 'Attendance Sheet' was in fact a

Register of MLAs to whom the \Atrhip of the 21-'t June

2022 was served and received82. So, facts show that (i)

there are glaring discrepancies in the said Attendance Sheet

and (ii) the statement of Shri. Sunil Prabhu shows the

document relied upon as 'Attendance sheet' of MLAs present

on 2L't lune 2022' is in fact a register of seraice and receipt of



(.)

thelMip dated 2L'tof lune 2022 on the MLAs. Thus, the said

document is unreliable and cannot be taken as a proof of

non-attendance of Respondents in the meeting held on

21$ June 2022. Hence, on this count as well Petitioner's

case that the Respondents are liable to be disqualified for

non-attendance of the meeting dated 2L* lune 2022', has to

be rejected.

Further, all the Respondents have denied the receipt of

any \Alhip for attending the meeting on 21* June 2022.83

Countering this, Petitioner Shri Sunil Prabhu, in his

Affidaait in lieu of Examination in Chief, stated that the

'Whip' for 2L't June 2022 meeting was sent aia

WhatsApp by Shri. Manoj Harishchandra Chaughule to

Shri. Prabhakar Kale, PA of Shri Eknath Shinde. In the

cross examinations, Shri. Sunil Prabhu stated that the

'Whip' was sent aia r{hatsApp to all the Respondents

(who according to him u)ere not traceable)Ba. However,

Petitioner has not offered any statement or any material

to even suggest that such 'WhatsApp messages' were

sent to other Respondents. Thus, the Petitioner has failed

to establish that \Afhip/Notice was served upon the

Respondents in Petitions No. 02 to 15 directing them to

attend the meeting on 21't June 2022. As to the service of
5pe'* t

1,,
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83 Paragraph 38 (i) (a) @P^gr 42 of rhe Respondents'Replies in Petidons No. 01 to 16.
& Answer to Question No. 38 of the cross examinadons of the Pedtioner Shd Sunil Prabhu erJ7-l).
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\{hip on Shri. Eknath Shinde, the only material

produced by the Petitioner is an alleged screenshot of a

WhatsApp message sent by one Shd. Manoj

Harishchandra Chaughule to one Shri. Prabhakar Kale.

This does not constitute proof that any Notice/\A4rip

was served upon Shri. Eknath Shinde directing him to

attend the meeting on 21* June 2022. Further, a perusal

of the aforementioned 'lA/hatsApp message' allegedly

sent to the PA of Shri Eknath Shinde, shows that the said

message was sent at 12:31. PM on 21't June 2022, for a

meeting which was allegedly scheduled for 12:30 PM.

Thus, it is abundantly clear that none of the Respondents

were ever served any Notice/Vftip for the alleged

meeting dated 2L* June 2022. Hence, on this ground

also, Petitioner's case that the 'Respondents were liable to

be disqualifed for non-attendance of the meeting dated 21i

lune 2022', must be rejected.

lMethcr the (alleged) drliberate absence of Respondents in

(purported) SSLP meeting luld on ))nd of lune 2022 attract

disqualification under Paragraph 2 (1-) (a) of the Xth Schedule?

154. The third ground on which disqualification of Respondents is

sought is that the Respondents deliberately remained absent

in the SSLP meeting held on 22na lune 2022. Petitioner relied

on the'Attendance Sheet register of tlrc meeting dated 22"d June

Page 734 of 741
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155. Again, even if I was to take a diJferent view about 'which

faction was the real political party, still the Respondents could

not be held to be disqualified, on the ground that Respondents

deliberately remained absent in thc SSLP meeting held on 22"a lune

2022, for the following reasons:

85 AnnexLru.te-P7 @ Page 25 of the Disqualification Petition No. 01 ro 16 of 2022.
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20228s". After having considered the rival submissions, I hold

that Respondents cannot be held to be disqualified on this

ground, in view of my conclusion that (i) the 'Shinde faction'

was the real political party when iaal factions emerged and (ii) Shri.

Sunil Prabhu ceased to reflect the 'will of tlrc political party' from the

moment riaal factions emerged, it would not be correct to say that

Shri. Sunil Prabhu had any authority to call any meeting of the

SSLP. Hence, on this ground alone, Petitioner's case that the

'Respondents were liable to be disqualified for non-attendance

of the meeting dated 22\dlune2022, must be rejected.

(u) I am unable to accept the Petitioner's submission that

non-attendance of an SSLP meeting would make the

Respondents liable to be disqualified under Paragraph 2

(1) (a) of the Tenth Schedule. I am of the view that non-

attendance of party meetings, including Legislature

Party meetings, would not attract disqualification under

Paragraph 2 (f) (a) of the Tenth Schedule of the

Constitution. Such an action cannot indicate that the

L og



member has voluntarily given up his membership of the

political parry. Not attending parry meetings and

voicing a difference of opinion outside the House are

matters between the members and his party and have

nothing to do with clause 2 (1)(a) of the Tenth Schedule.

Non-attendance of a meeting can at the most be termed

as an act of dissent within the party. If viewed as a form

of expression, it would be protected by freedom of

speech and expressiory which includes dissent and is not

only an integral part of Fundamental Rights under

Articles 14, 19 and 21. of the Constitution, but is an

aspect of the basic structure of the Constitution also86.

Therefore, even if the alleged non-attendance is seen as

an expression of dissatisfactiory it cannot be treated as

conduct attracting disqualification within the purview of

Paragraph 2 (1) (a) of the Tenth Schedule. Further, I find

the Petitioner's reliance on Shrimant Balasaheb Patil Vs.

Karnataka Legislatitse Assembly, (2020) 2 SCC 59587

misplaced, as in that matter the disqualification was not

only on the ground of non-attendance of aparty meeting

but was based on a consideration of surrounding

circumstances as well, such as non-attendance of the

assembly sessiory along with non-attendance of

meetings.
Or

*z--.*
lak,

86 I.R. Coelho (Dead) by Lrs. Vs. State of Tamil Nadu (2007) 2 SCC 1

87 Sbinant Balauhcb Balauheb Pall Vl Karnataka l-.egislatiue Asunb!, (2020) 2 SCC 595
ll)
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0r) Petitioner relied upon the'Attendance Sheet' of the 22"d

lune 2022 to claim that all those MLAs who had signed

the said attendance sheet were present in the meeting

while those who did not sign were not present. Based on

this document, the 'UBT faction' claimed that

Respondents remained deliberately absent. A
comparison of the Original Attendance Sheet, produced

along with the ffidaait in lieu of chief examination of the

Petitioner Shri Sunil Prabhu (PW-l), with the copy of the

Attendance Sheet, produced and tterified as a true cW
along with the petition, reveals that the two do not match.

There are glaring discrepancies. The copy claimed to be

the original of the said attendance sheet has a

handwritten portion at the top of it which is not present

in the copy annexed in the Petition, verified as the true

copy of the original. The original of the said attendance

sheet has 17 signatures and in the copy annexed in the

Petition, verified as the true copy of the original, has

only 15 signatures. Thus, glaring discrepancies in the said

attendance sheet makes the said document urueliable and

hence cannot be taken as a proof of 'deliberate non-

attendance' of Respondents in the meeting held om 22"a

June 2022. Hence, on this count as well Petitioner's case

that the 'Respondents are liable to be disquatifed for non-
,g

\a.
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attendance of the meeting dated 22"d lune 2022', is liable to

be rejected.

lNhether Respondents hntte incurred disqualification under

Paragraph 2 (1) (a) of the Xil, Schedule by passing the Resolution

dated 2Ln lune 2022?

155. In view of my conclusions reached above, and the finding that

the 'Shinde faction' was the real political party when rival

factions emerged, it would not be correct to say that

Respondents have incurred disqualification under Paragraph

Z (t) (a) of the Xtn Schedule by passing the Resolution dated

21't June 2022. Hence, on this ground alone, Petitioner's case

that the'Respondents are liable to be disqualified for passing the

Resolution dated 21il lune 2022", must be rejected.

IMether the (alleged) conduct of Respondents in (purportedly)

acting in concert with BIP attract disqualifcation under Paragraph

2 (1) (a) of the Xtu Schedule?

167. The next ground on which disqualification of Respondents is

sought is that the Respondents acted in concert with BJP. This

ground is a mere allegation and, apart from a mere statement

that the Respondents have acted in concert with the BfP, the

Petitioner has not provided any material to substantiate the

same. Thus, a bald, unsubstantiated statement that the

legislators have acted in concert with the BJP cannot be a

Page 138 of 141
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ground to atfract disqualification under Paragraph 2 (1) (a) of

the Tenth Schedule.

lMether the (alleged) conduct of Respondents in (purportedly)

making' anti party/anti-coalition statements' attract disqualification

under Paragraph 2 (1-) (a) of the Xtt' Schedule?

158. The next ground on which the Petitioner seeks the

Respondents' disqualification is that they made anti

party / ann-coalition statements. Again, this ground is a mere

allegation and apart from a mere statement that the

'Respondents have made anti party/anti-coalition statements'

the Petitioner has not provided any material to substantiate

the same. Newspaper/Media reports relied on by the

Petitioner cannot be taken as conclusive evidence of anti-party

activities. It can at most be only considered hearsay. Thus, a

mere unsubstantiated statement cannot be grounds to attract

disqualification under Paragraph 2 (t) (a) of the Tenth

Schedule.

169. Petitioner, by way of an Additional Affidavit filed on 25n

September 2023, has brought on record certain additionat

facts. These additional facts pertain to events that transpired

t o* 3gttt June 2022 onw ards. In view of my conclusion that fhe

'Shinde faction' was the real political party zlhen iaal factions

emerged and Shi. Sunil Prabhu ceased to reflect the 'zaill of the

Page 739 of 747a{
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political party' from the moment ioal factions emerged, none of

those grounds could be a ground to seek disqualification of

Respondents under the Tenth Schedule. Hence, the

Petitioner's case that Respondents have incurred

disqualification, in view of those subsequent events, is hereby

rejected.

170. In conclusion, I would like to make some observations about

dissent, indiscipline, and what acts of indiscipline would

attract disqualiJication under the Tenth Schedule. If some

member or members, in a given case/ go overboard and make

some statements or do some acts which may be considered

'indiscipline', it would be for the political party to deal with

them appropriately. Looking at the degree or gravity of the

indiscipline, the concerned members may be censured,

admonished, or reprimanded, or given a more extreme

punishment such as suspension or expulsion from the party as

may be warranted by the Party's rules. The Tenth Schedule is

not intended as a device to be used for imposing intra-party

discipline, much less for administering the party. No party's

leadership can use the provisions of the Tenth Schedule as a

deterrent to stifle the coliective dissent of large number of

members by threatening them with disqualification under the

Tenth Schedule. In a given case, when a tussle for leadership

arises between leaders in a political party, the elected
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members, as indeed the common party workers usually

cannot remain mute onlookers. They are compelled to choose

sides. Whatever else may be the consequences of their actions

or inactions, the parties cannot expect that the high office of

the Speaker can be used to eradicate opposition or quell

dissent in party ranks by employing the mechanism of the

Tenth Schedule. In any case, the Speaker has no role to play in

this game of political tussle between the warring party

Ieaders. The Speaker merely goes by the letter of the law and

the spirit behind introduction of penal consequences in the

Tenth Schedule, which, in my considered view, is to preserve

the democratic foundations of the Legislatures or the

Parliament. I must keep in mind this object underlying the

Tenth Schedule and ensure that the dispute falls within the

provisions of Paragraph 2(1)(a) and (b), and that his powers

are not sought to be invoked with ulterior motives for party

gains.88

VII. ORDER

177.In view of my conclusions and findings recorded hereinabove,

Petitions No. 18 of 2022 is herebv dismissed.
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(Speaker)

(Mahar ashtr a Le gislatio e A ss embly)69is\

ee Balclwndra L. larkiholi and otlurs Vs. B.S.Yeddyurappa and others, (201.1) 7 SCC 1
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