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(I) FACTUAL BACKGROUND & PROCEDURAL HISTORY
OF DISQUALIFICATION PETITIONS CONCERNING
SHIVSENA

Factual background

1. The elections to the 14 Legislative Assembly of Maharashtra
were held in October 2019. Of a total of two hundred and
eighty-eight seats, the Bharatiya Janata Party (BJP for short)
returned candidates in one hundred and six seats, the Shiv
Sena in fifty-six seats, the Nationalist Congress Party (NCP for
short) in fifty-three seats, and the Indian National Congress
(INC for short) in forty-four seats. Independent candidates
were returned in thirteen constituencies and the remaining
constituencies returned candidates from various other parties.
In November 2019, the Shiv Sena, the NCP, and the INC
formed a post-poll alliance which came to be known as the
Maha Vikas Aghadi (MVA for short). The MVA successfully
staked a claim to form the government in Maharashtra and
Mr. Uddhav Thackeray was sworn in as the Chief Minister.
On 25t November 2019, pursuant to a meeting dated 30t
October 2019 of the Shiv Sena Legislature Party (SSLP for
short) chaired by Mr. Uddhav Thackeray, all fifty-six MLAs of
the Shiv Sena issued a communication to the Speaker of the
Maharashtra Legislative Assembly intimating him that Mr.
Eknath Shinde was appointed as the Group Leader of the
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SSLP, and that Mr. Sunil Prabhu was appointed as the Chief
Whip of the SSLP.

. On 21¢t June 2022, the Chief Whip of the Shiv Sena, Mr. Sunil
Prabhu, issued a whip directing all MLAs of the Shiv Sena to
attend a meeting at Mr. Thackeray’s residence on the same
day. Many MLAs, including the Group Leader Mr. Eknath
Shinde, (allegedly) did not attend this meeting. The MLAs
who were in attendance (allegedly) passed a resolution
removing Mr. Eknath Shinde from the position of the Group
Leader of the SSLP and appointing one Mr. Ajay Choudhari in
his place. The decisions taken by way of this resolution were
communicated to the Deputy Speaker on the same day, i.e.,
21t June 2022. Also on the same day, the Deputy Speaker
communicated his recognition of the change in the Group

Leader of the SSLP.

. Concurrently, thirty-one MLAs of the Shiv Sena organized a
separate meeting and passed a resolution reaffirming that Mr.
Eknath Shinde “continues to be” the Group Leader of the SSLP.
It was further resolved that the appointment of Mr. Sunil
Prabhu as the Chief Whip was cancelled, and that Mr. Bharat
Gogawale was appointed in his place. Respondents claims
that this resolution was received by the Deputy Speaker only
on 22nd June 2022 while the Petitioner claims that it was sent

on 21¢t June 2022. The record available with the Legislature
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secretariate indicates that the resolution is dated 21t June 2022
but received by the office of the then Deputy Speaker on 22nd
June 2022.

. On 22nd June 2022, Mr. Sunil Prabhu issued individual
communications to all MLAs of the Shiv Sena, calling upon
them to attend a meeting of the SSLP scheduled to take place
that evening at Mr. Thackeray’s residence. The meeting on
22nd June 2022, too, was not (allegedly) attended by many
MLAs of the Shiv Sena including Mr. Eknath Shinde.

. Mr. Eknath Shinde addressed a letter to Mr. Sunil Prabhu on
22nd June 2022 accusing him of misusing the letterhead of the
SSLP. The letter stated that:

(@) A meeting of forty-five MLAs of the Shiv Sena was held
under the chairmanship of Mr. Eknath Shinde.

(b) Mr. Sunil Prabhu was removed from the position of Chief
Whip of the Shiv Sena.

(c) Mr. Bharat Gogawale (Petitioner) was appointed as the
Chief Whip of the Shiv Sena in place of Mr. Sunil Prabhu;

and

(d) Mr. Sunil Prabhu did not have the authority to sign the
communication dated 224 June 2022 (issued by him to all

MLAs of the Shiv Sena). It was therefore not binding
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upon Mr. Eknath Shinde to attend the meeting scheduled

to take place at Mr. Thackeray’s residence.

6. On 23 June 2022, Shri Sunil Prabhu filed petitions under
Paragraph 2(1)(a) of the Tenth Schedule to the Constitution for
the disqualification of Mr. Eknath Shinde and fifteen other
MLAs of the Shiv Sena. The Deputy Speaker issued notices in
these disqualification petitions on 25t June 2022.
[Disqualification Petitions No. 01 to 16 of 2022]

7. On 26% June 2022 Respondents (in the aforementioned
disqualification petitions) approached the Hon'ble Supreme
Court of India inter-alia challenging the letter/order dated 21st
June 2022 passed by the then Deputy Speaker accepting
appointment of Shri. Ajay Choudhari as the Leader of the Shiv
Sena Legislature Party and prayed for consequential

concomitant reliefs.!

8. On 27t June 2022 Shri. Sunil Prabhu filed another
Disqualification Petition [Disqualification Petition No. 17 of
2022], under Paragraph 2 (2) and 2 (1) (a) of the Tenth
Schedule of the Constitution of India against 3 MLAs. 2
Independent MLAs and 1 MLA from Prahar Janshakti Party.
On the same day, i.e., on 27% June 2022, Shri. Sunil Prabhu

filed yet another Disqualification Petition [Disqualification

S\ 1 Writ Peddon (Civil) 468 and 469 of 2022 filed before the Supreme Court of India.

Page 6 of 31



Petition No. 18 of 2022] under Paragraph 2 (1) (a) of the Tenth
Schedule of the Constitution of India, against 22 MLAs of Shiv

Sena.

9. On 28" June 2022, the then Leader of Opposition Mr.
Devendra Fadnavis addressed a letter to the Governor inter
alia conveying that he believed that the then Chief Minister,
Mr. Thackeray, did not enjoy a majority on the floor of the
House. He called upon the Governor to direct Mr. Thackeray
to prove his majority on the floor of the House. Seven MLAs
who were elected as independent candidates penned a similar
letter to the Governor on the same day. They too requested the
Governor to direct Mr. Thackeray to prove his majority on the

floor of the House.

10.Consequently, the Hon’ble Governor of Maharashtra issued a
letter to the then Chief Minister, Mr. Uddhav Thackeray on
28t June 2022, calling upon him to face a floor test on 30t June

2022.

11.0n the very next day, i.e., 29t June 2022, Mr. Sunil Prabhu
instituted a Writ Petition? before the Hon’ble Supreme Court
of India for setting aside the communications dated 28t June
2022 issued by the Hon'ble Governor to the then Chief

Minister on the ground that disqualification petitions against

# Writ Pettion (Civil) No. 470 of 2022 filed before the Hon’ble Supreme Court of India.
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agis\©

thirty-eight MLAs of the Shiv Sena were pending
consideration before the Deputy Speaker. The Hon’ble

Supreme Court declined to grant any stay to the trust vote.

12.0n 29t June 2022 the then Chief Minister Shri. Uddhav

Thackeray resigned from the post of the Chief Minister.

13.0n 30t June 2022, Mr. Shinde submitted a letter to the

Governor along with a resolution by thirty-nine MLAs from
the SSLP unanimously resolving to authorise Mr. Shinde to
initiate proceedings to form the government in the State. In
the said letter, Mr. Shinde claimed the support of one hundred
and six BJP MLAs and seventeen independent and other
MLAs. Moreover, Mr. Shinde claimed that he had the support
of the majority and requested the Governor to invite him to
take oath as the Chief Minister. On 30t June 2022, sixteen
MLAs who were independent candidates or belonged to
parties other than the Shiv Sena, BJP, INC, and NCP wrote to
the Governor expressing their support for a government led
by Mr. Shinde. On the same day, the Governor issued a
communication to Mr. Shinde inviting him to take oath as the
Chief Minister and directing him to prove that he enjoyed the
confidence of the Assembly within a period of seven days of

taking over as the Chief Minister.
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14.Consequently, on 30t June 2022, the Governor administered
the oath of office to Mr. Shinde and Mr. Fadnavis, and they
assumed the roles of Chief Minister and Deputy Chief
Minister of Maharashtra, respectively. On the same day, Mr.
Thackeray issued a letter to Mr. Shinde stating that he had
been removed from the post of ‘Shiv Sena Leader’ in the
organisational structure of the party. Mr. Thackeray similarly
(purportedly) removed other MLAs of the Shiv Sena from

their roles as office-bearers of the party.

15.Later that week, the Principal Secretary of the Maharashtra
Legislature Secretariat circulated the ‘Order of the day’ for the
session which was scheduled to take place on 3t July 2022.
The fifth item on the agenda was the election for the post of
the Speaker. I, Rahul Narvekar, was nominated for this
position while an MLA of the NCP nominated Mr. Rajan Salvi.
Further, a motion of confidence for the ‘Council of Ministers’
headed by the Chief Minister, Mr. Shinde, was scheduled to be

moved in a session of the Assembly on 4t July 2022.

16.0n 02nd July 2022, Shri. Sunil Prabhu (allegedly) issued two
whips. The first whip directed all MLAs of the Shiv Sena to
attend the session of the Maharashtra Legislative Assembly on
4% July 2022 and vote against the motion of confidence for the
Council of Ministers headed by the Chief Minister, Mr.
Shinde. The second whip directed all MLAs of the Shiv Sena

Page 9 of 31



to attend the session of the Maharashtra Legislative Assembly
on 3 July 2022 and vote for Shri. Rajan Salvi, in the election

for the post of the Speaker.

17.0n 3 July 2022, I proceeded to recognise Mr. Eknath Shinde
as the Leader of the SSLP in place of Shri Ajay Choudhari and
Shri. Bharat Gogawale as the Chief Whip of the Shiv Sena in
place of Shri Sunil Prabhu. These decisions were recorded in a
communication dated 034 July 2022 issued by the Deputy
Secretary of the Maharashtra Legislature Secretariat. I may
mention here that the Hon’ble Supreme Court was pleased to
quash this decision and direct to take a fresh decision after an
inquiry into whether the resolutions, based on which the
recognition was accorded, reflected the will of the Shiv Sena

Political Party.3

18.On 04% July 2022, Shri. Sunil Prabhu filed a fresh
Disqualification Petition [Disqualification Petition No. 19 of
2022], under Paragraph 2 (1) (b) of the Tenth Schedule of the
Constitution of India, against Shri. Eknath Shinde and 38 other
MLAs of Shiv Sena for alleged violation of Whip dated 02nd
July 2022 regarding the Election of Speaker.

19.0n 05 July 2022, Shri. Bharat Gogawale filed the present set
of 14 Disqualification Petitions [Disqualification Petitions No.

3 Writ Petidon (Civil) No. 479 of 2022.
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20 and 22 to 34 of 2022], under Paragraph 2 (1) (a) & 2 (1) (b) of
the Tenth Schedule of the Constitution of India, against Shri.
Sunil Prabhu and 13 other MLAs of Shiv Sena for alleged
violation of Whip dated 03¢ July 2023 regarding the Motion of

Confidence in Council of Ministers.

20.0n 06% July 2022, Shri. Sunil Prabhu filed another
Disqualification Petition [Disqualification Petition No. 21 of
2022], under Paragraph 2 (1) (a) & 2 (1) (b) of the Tenth
Schedule of the Constitution, against Shri. Eknath Shinde and
38 other MLAs of Shiv Sena for alleged violation of Whip
dated 02rd July 2023 regarding the Motion of Confidence in

Council of Ministers.

21.0n 08 July 2022, the Respondents, vide Writ Petition (Civil)
No. 538 of 2022, sought quashing of Notices issued in
pursuance of the Disqualification Petitions filed by Shri.

Bharat Gogawale before the Hon’ble Supreme Court of India.*

22.0n 12t July 2022, a Letter came to be received from the
Advocate on Record of Shri. Sunil Prabhu intimating the Oral
direction of the Hon’ble Supreme Court of India to defer
hearings in Disqualification Petitions till the final hearing and

judgment in Writ Petition (Civil) No. 493 of 2022 and other

#Writ Peddon (Civil) No. 538 of 2022.

Page 11 of 31



connected petitions, which were referred to a Constitution

Bench of the Apex Court.

23.Hon’ble Supreme Court was pleased to club all the Petitions
filed by both the factions of Shiv Sena and refer them to a
Constitution Bench of the Hon'ble Supreme Court. On 23+
August 2022 the Hon’ble Supreme Court framed nine issues
for consideration by the Constitution Bench of the Apex Court.
Subsequently, the Constitution Bench of the Hon'ble Supreme
Court of India passed its Judgment dated 11% May 2023 in
Writ Petition (Civil) No. 493 of 2022 and other connected
petitions [Subash Desai Vs. Governor of Maharashtra, 2023
SCC Online SC 607]5.

24.By the aforementioned judgement dated 11t May 2023 the
Hon’ble Supreme Court was pleased to conclude that the
Apex Court cannot ordinarily adjudicate petitions for
disqualification under the Tenth Schedule in the first instance
and there are no extraordinary circumstances which
warranted the exercise of jurisdiction of the Apex Court to
adjudicate the Disqualification Petitions concerning Shiv Sena.
Consequently, the Hon'ble Apex Court relegated the parties to
their remedies under the Tenth Schedule of the Constitution
and directed this Forum to decide the aforementioned

disqualification petitions.

5 Subash Desai Vs. Governor of Maharashtra, 2023 SCC Online SC 607
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Procedural history
25.0n 07t June 2023, as per my directions, the Secretary (1) (I/C)

sought certified copies of the Constitution of Shiv Sena from
the Election Commission of India. On 26t June 2023 Election
Commission of India replied to the said Letter thereby
providing a copy of the Constitution of Shiv Sena as was
submitted to the Election Commission of India and a copy of
the Judgment dated 17t February 2023 passed by the Election

Commission in Dispute Case No. 01 of 2022.

26.Consequent to the judgment dated 11t May 2023 passed by
the Hon'ble Supreme Court in Subash Desai (Supra), Notices
were re-issued in all Disqualification Petitions, except for
Petition No. 17 of 2022, on 07t July 2023, thereby directing to
file replies within 7 days from the date of receipt of the Notice.

27.0n 16% July 2023 a Letter came to be received from
Respondents in Disqualification Petitions 01 to 16, 17, 18, 19
and 21 of 2022 seeking extension of time to Reply in

Disqualification Petitions.

28.0n 17t July 2023 Monsoon session of the Maharashtra

Assembly commenced.
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29.0n 18t July 2023 Replies from Respondents [Shiv Sena (UBT)
faction] in the present set of Disqualification Petitions No. 20

& 22 to 34 of 2022 came to be filed.

30.0n 24t July 2023, Respondents’ [in Disqualification Petitions
01 to 16, 17, 18, 19 and 21 of 2022] request for extension of time
to file replies were granted and Respondents were directed to
file replies within two weeks immediately after the

proroguing of 2023 Monsoon Session of the Assembly.

31.0n 27t July 2023, Notices were issued in Disqualification
Petition No. 17 of 2022, thereby directing to file reply within 7
days from the date of receipt of the Notice.

32.0n 04t August 2023, Monsoon session of the Maharashtra
Assembly of the year 2023 ended.

33.0n 17% August 2023 Respondents filed their replies to
Disqualification Petitions No. 01 to 16, 18, 19 & 21 of 2022.

34.0n 18% August 2023 replies from Respondents No. 01 and 02
in Petition No. 17 of 2022 came to be filed.

35.0n 05™ September 2023 Respondent No. 03 in Petition No. 17
of 2022 filed his reply.
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36.0n 06t September 2023 Notices were issued in
Disqualification Petitions intimating the preliminary hearing

scheduled on 14t September 2023.

37. On the first date of hearing, i.e., on 14t September 2023,
Parties were directed to complete service of Petitions/Replies.
On the said date, Shri. Sunil Prabhu [Petitioner in
Disqualification Petitions 01 to 16, 17, 18, 19 and 21 of 2022]

filed an application seeking consolidation of all 34 Petitions.

38.0n 18t September 2023, Shri. Sunil Prabhu [Petitioner in
Disqualification Petitions 01 to 16, 17, 18, 19 and 21 of 2022]
filed an Application seeking permission to place on record

additional documents.

39.0n 18t September 2023 the Hon’ble Supreme Court directed
the disqualification petitions to be listed within a period of
one week to set out procedural directions and time schedule
for hearing of petitions. Accordingly, all petitions were listed

on 25 September 2023 and time schedule was set out.

40.0n 25% September 2023, Shri Sunil Prabhu [Petitioner in
Disqualification Petitions 01 to 16, 17, 18, 19 and 21 of 2022]
sought to bring on record an Additional Affidavit to bring on
record subsequent events. Respondents objected to the same

being taken on record without hearing them.
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41.0n 12t October 2023, parties were heard on Petitioner’s [Shri.
Sunil Prabhu] two Applications [Application to consolidate all
petitions and Application seeking liberty to place additional
documents on record] and the Additional Affidavit to bring
on record additional facts. The orders in the said Applications

were reserved for orders and petitions were adjourned to 20t

October 2023.

42.0n 17% October 2023, the Hon'ble Supreme Court indicated
that it is not satisfied with the schedule set out on 25t
September 2023 and directed to prescribe a fresh time

schedule for hearing and disposal of disqualification petitions.

43.0n 20% October 2023, Orders were passed in Shri Sunil
Prabhu’s Applications (i) seeking consolidation of all Petitions,
(ii) seeking permission to produce additional documents on
record and Shri Sunil Prabhu’s (iii) Additional Affidavit

seeking additional facts to be brought on record.

44.Disqualification Petitions (34 Petitions) were grouped into 6
groups according to causes of actions. Since, Shri. Sunil
Prabhu’s Application for brining additional documents was
partially allowed and Shri. Sunil Prabhu’s Additional
Affidavit to bring on record additional facts were allowed to

be taken on record, Respondents in disqualification petitions
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